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Abstract
Just as economic sanctions appear to have become the coercive instrument of choice for the
United Nations in the decade since the Gulf War, there has been increasing concern as to their
effect — whether upon the civilian population within target states or upon the economic
interests of historic trading partners. Such concerns have now found their way into
policy-making within the United Nations and elsewhere, leading to the development of a new
orthodoxy: the future of sanctions lies in their being made ‘smart’, ‘targeted’ and hedged with
‘humanitarian exemptions’. This article seeks to outline the strands of this new policy
initiative and evaluate its implications. It is argued that, given the continued uncertainty as
to the effectiveness of sanctions as a coercive tool, the argument for smartening sanctions
seems to rest primarily upon the claim that they are necessarily more ‘humane’. It seems,
furthermore, that the framework within which this idea of ‘humanity’ is to be deployed is
that of humanitarian law. This, however, leads to the central problem, namely, that given the
broad discretion assumed by the Security Council in the choice of measures to be adopted
under Chapter VII, the role of humanitarian arguments will invariably be confined to one of
ameliorating adverse consequences, rather than of limiting the capacity to impose those
measures in the first place. In such a guise, they act less as a constraint upon the capacity of
the Security Council to impose sanctions, and more as a vehicle for justifying their
deployment.

The response of the United Nations to the Iraqi invasion of Kuwait is regarded by
many as marking the dawn of a new era for the Organization as regards its role in
maintaining international peace and security. A central feature of this apparent
regeneration has been the deployment of economic sanctions under Article 41 of the
UN Charter. The use of sanctions has, of course, been a continuing feature of
international relations for many centuries, and in one form or another they continue
to be deployed on a unilateral basis for a variety of strategic ends. There is nothing new
here. But the Gulf War does seem to have represented a turning point as regards the
deployment of collective sanctions under auspices of the United Nations (and under its
influence, other regional organizations). In the period prior to 1990, the Security
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Council had imposed sanctions in only two cases — against Southern Rhodesia in
19651 and South Africa in 1977.2 Since that time, sanctions of one form or another
have been directed against Iraq,3 Libya,4 the former Yugoslavia (originally the SFRY5

and then the FRY6 and the Bosnian Serb Party), the Federal Republic of Yugoslavia,7

Haiti,8 Somalia,9 Angola,10 Rwanda,11 Liberia,12 Sudan,13 Sierra Leone,14 Cambodia15

Afghanistan,16 and Eritrea and Ethiopia.17 Many of these regimes remain in place
today.

Apart from observing the evident ease with which the necessary political will is now
marshalled within the Security Council, the rising incidence of resort to economic
measures (particularly in contrast to measures of a military nature) perhaps tells us
something about the nature of the UN’s system for collective security, or at least
attitudes towards it. It may, for example, tell a story about a maturing of the system
and the development of its ability to respond flexibly to situations which threaten
international peace, and in which armed force remains simply one of many options. It
may, equally, tell a story about the general unpalatability of armed force — whether
from a political or humanitarian standpoint — and the relative acceptability of
measures that do not involve deliberate killing.18 Alternatively, it may simply tell of a
more generalized tendency to understand issues of national or international security
in economic, rather than military terms, with international battle lines increasingly
drawn in terms of markets and trade, rather than tanks and troops.19 However it is
viewed, the current situation seems to be one in which UN-imposed coercive
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economic measures are no longer isolated or exceptional but rather commonplace,
and that this routinization has tended to bring with it a broad acceptance of the
necessity and utility of sanctions as part of the new programme of global policing
spearheaded by the United Nations.

The evident sense of fulfilment engendered by the Security Council’s discovery of an
enhanced capacity to respond to international crises has, however, been soured by an
increasing anxiety not only as to the effectiveness of many of the measures adopted,
but also as to their impact upon the civilian population of target states and upon the
economies of third states.20 It has been widely observed, for example, that in the case of
Iraq the imposition of sanctions was accompanied by a sharp deterioration of the
socio-economic welfare of the general population. The degradation of the country’s
civilian infrastructure led, among other things, to a decline in food production and
water quality, a rise in vaccine-preventable disease, malaria, typhoid and tubercu-
losis, and an increased incidence of chronic malnutrition21 and infant mortality.22 In
fact the Security Council panel appointed to monitor the humanitarian situation in
Iraq was led to conclude in 1999 that:

In marked contrast to the prevailing situation prior to the events of 1990–1991, the infant
mortality rates in Iraq today are among the highest in the world, low infant birth weight affects
at least 23 per cent of all births, chronic malnutrition affects every fourth child under five years
of age, only 41 per cent of the population have regular access to clean water, 83 per cent of
schools need substantial repairs. The ICRC states that the Iraqi health-care system is today in a
decrepit state. UNDP calculates that it would take 7 billion US dollars to rehabilitate the power
sector country-wide to its 1990 capacity.23

In addition to the perceived humanitarian costs of economic sanctions, it has also
been noted that the economies of those states with traditional trading links with target
regimes have suffered financially as a result of the interruption of trading activity
consequent to the imposition of sanctions. As a result of the embargoes imposed upon
Iraq and the Federal Republic of Yugoslavia, for example, it was claimed that the
Bulgarian economy suffered a loss of more than $10 billion by April 2000.24 Whether
or not such figures may be regarded as exaggerated, there is little doubt as to the
existence of the problem.

Despite claims that many of these problems were either avoidable or that, in the
case of Iraq, responsibility lay at the door of the government itself, the United Nations
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has never quite avoided the charge that sanctions contributed significantly to the
deterioration of the situation. In his Supplement to the Agenda for Peace in 1995, for
example, the Secretary-General admitted that:

Sanctions, as is generally recognized, are a blunt instrument. They raise the ethical question of
whether suffering inflicted on vulnerable groups in the target country is a legitimate means of
exerting pressure on political leaders whose behaviour is unlikely to be affected by the plight of
their subjects. Sanctions also always have unintended or unwanted effects. They can
complicate the work of humanitarian agencies by denying them certain categories of supplies
and by obliging them to go through arduous procedures to obtain the necessary exemptions.
They can conflict with the development objectives of the Organization and do long-term
damage to the productive capacity of the target country. They can have a severe effect on other
countries that are neighbours or major economic partners of the target country. They can also
defeat their own purpose by provoking a patriotic response against the international
community, symbolized by the United Nations, and by rallying the population behind the
leaders whose behaviour the sanctions are intended to modify.25

Damning as these observations might seem to be, the phraseology employed by the
Secretary-General is significant. Rather than these negative consequences being
regarded as a natural facet of the regimes imposed, they are characterized instead as
the ‘unintended’ or ‘unwanted consequences’26 of those regimes. Even if foreseeable,
they are not intentional and should be regarded rather as mere ‘collateral damage’.27

The answer that has recommended itself to the United Nations, therefore, has been for
the Council to ‘smarten’ sanctions, to ‘target’ them, and make provision for the
alleviation of their ‘side-effects’.28 In case of the latter, this has been seen to involve, in
particular, facilitating the work of humanitarian agencies and taking steps to ensure
that requests for assistance under Article 50 are effectively met.29

1 General Considerations
On the face of it, efforts to ‘smarten’ sanctions may be thought somewhat
self-defeating. After all, if the purpose of sanctions is to coerce the target state,
lessening the sharpness of that coercion may be thought to lessen the chances of their
success. It might also be argued that targeting sanctions may actually increase the
human cost by encouraging their deployment in cases where their utility is only
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marginal,30 and by increasing the length of time required in order for their full effects
to be felt. Such arguments, however, have gained little credence with policy makers in
the West. As the Swiss Ambassador Jeker in his Chairman’s Report at the Interlaken II
conference observed:

practitioners and analysts agree that better-targeting of [sanctions] would increase their
effectiveness, while minimising the negative humanitarian impact often experienced by large
segments of civilian populations as a result of comprehensive sanctions regimes.31

Targeted sanctions are, in other words, a policy-maker’s dream: they are not only
right, but also more effective.32 They are, as Koskenniemi might put it, the
methodological substantiation of the otherwise counterpoised demands for order and
justice.33

Two initial observations should be made with regard to the nature of this claim.
First of all, the general debate as to the effectiveness of economic sanctions remains
largely unresolved.34 Not only is it apparent that the criteria for success or failure will
depend upon the sanctioner’s expectations as regards the regime in question
(whether, for example, they are symbolic, punitive, or coercive in aim), and that those
expectations will frequently remain unclear or ill-articulated, and may indeed change
over time. But it is also apparent that if the desired objective is a modification in the
behaviour of the target regime, any claim for success will remain contingent upon a
debatable causality (that the change in behaviour was procured directly enough by
the measures taken). Such an evaluation is particularly difficult in cases where other
measures — such as the use of force — are also threatened or employed.

The second observation concerns the expectations laid at the door of targeted
sanctions. To suggest that targeting will fulfil both the need for effectiveness and
humanity only seems to be credible to the extent that the terms of evaluation are
regarded as being contained within the activity itself. Targeting may be said to be
more effective only to the extent that ‘hitting’ the target is better than ‘missing’ it, and
more humane only as far as the non-infliction of harm on another can be regarded as
such. In either case, it ignores the broader contextual factors that inform general
understandings of what is either ‘effective’ or ‘humane’. Its primary rationale lies in
the idea that a sharp line should be drawn between the target in question and other
non-targets, and in the process any necessary relationship between them is
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necessarily occluded or obscured. Nevertheless, even if it can plausibly be maintained
that harming the civilian population is unlikely to promote the effectiveness of
sanctions (a proposition which is usually explained by reference to the charac-
terization of target regimes as generally authoritarian), it is barely credible to suggest
that in directing measures against the government, the civilian population will be
immunized from harmful effects. Whether or not the benefits are thereby to be
regarded simply in comparative terms (targeted sanctions being better than
comprehensive sanctions), the point is that once one accepts the premise of targeting
as a strategic tool, there is also a tendency to accept the limitations implicit in that
activity for purposes of evaluating it as a coercive strategy.

2 Sanitizing Sanctions in UN Practice
Taking the practice of the Security Council as a whole, it might be said that the
Council has endeavoured to ‘smarten’ or ‘target’ sanctions in two different ways:
either by limiting the scope of the regime or by introducing ‘humanitarian
exemptions’ so as to alleviate their harmful effects. In the first case, since objections as
to the humanitarian effects of sanctions regimes have tended to focus upon the largely
‘comprehensive’ regimes such as those imposed upon Iraq and the FRY, the Security
Council recently seems to have preferred the adoption of either individual-or
sector-specific measures.35 In the case of Eritrea and Ethiopia, for example, sanctions
have been limited to the supply of military matériel or the training of combatants, that
of Sierra Leone to an embargo on oil and arms and restrictions on the travel of
members of the military junta, and that of Sudan to a flight ban and restrictions on
travel and diplomatic discourse. Even if residual concerns remain as to the purpose or
effect of such regimes,36 they have avoided the same level of criticism on grounds of
their humanitarian cost.37 It is arguable, however, that the primary consideration has
always been, and remains, a concern to tailor the measures by reference to the
objectives to be achieved. For example, in cases where the objective seems to be one of
limiting the level of violence during a period of armed conflict, an embargo on the
supply of military hardware may well be all that can reasonably be justified in the
circumstances. If, by contrast, the Council is seeking to coerce a regime into a
substantial change in its behaviour, a limited embargo may be regarded as at best
ineffective and at worst counter-productive.38 In any case, it does seem apparent that
the Council will not invariably confine itself to limited objectives, and that the
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deployment of comprehensive sanctions will therefore remain one of its strategic
weapons.39

To the extent that comprehensive regimes remain a policy option for the Security
Council, it has attempted to respond to the humanitarian imperative by way of
allowing exemptions for humanitarian provisions. It has been a characteristic of
sanctions policy that even in the case of the most comprehensive regimes, the Security
Council has excluded certain categories of goods from the regime. In the case of
Rhodesia,40 this included a wide range of materials including educational equipment,
publications and news material.41 In that of Iraq, the Security Council initially
exempted only supplies intended for medical purposes and certain basic foodstuffs
(Resolution 661 (1990)).42 This was later extended following the liberation of Kuwait
to include supplies for essential civilian needs,43 including not only agricultural and
educational supplies, but also spare parts for the oil exploitation infrastructure and
water and sanitation supplies.44

It is apparent, however, that the Security Council has experienced considerable
difficulties with the effective implementation of exemptions.45 Not only have there
been differences of opinion within the Security Council as to whether certain items are
automatically exempted, particularly items having a potential ‘dual-use’, but
problems have also been experienced as regards the authorization process (such as
whether prior approval is necessary), maintaining consistency between sanctioning
states, and providing necessary support for the activities of UN humanitarian
agencies.46 The main difficulty, however, is that humanitarian exemptions tend to
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focus primarily upon the transactional aspects of welfare delivery — upon whether
supplies of certain products are to be subject to an embargo, or otherwise excused.
They do not, as such, ensure either that the target state has sufficient resources to
purchase the goods in question, that it has an adequate infrastructure for welfare
delivery, or that subsequent distribution will be such as to fulfil the needs of the most
vulnerable or disadvantaged. It was in partial recognition of such considerations that
the oil-for-food programme was instituted in Iraq for the purpose of ensuring the
supply of essential humanitarian provisions,47 but even this has not substantially
dispelled continuing concern as to the deleterious effects of the regime.

3 The Legal Framework
Whilst it is undoubtedly the case that the Security Council has attempted to minimize
the infliction of what it regards as ‘collateral damage’ in the imposition of sanctions
regimes, it is ultimately unclear whether this is a policy informed by legal principle or
simply by a compliant pragmatism. Discussions as to the legal framework governing
the imposition of economic sanctions tend to run into disputed territory relatively
quickly. Whilst it is clear that Article 41 of the UN Charter enables the Security
Council — following an appropriate determination under Article 39 — to impose a
wide range of sanctions upon states for the purpose of responding to a threat to
international peace and security, its practice in that respect has invariably been
regarded as controversial. Apart from apparently enlarging its competence under
Article 41 by means of a broad interpretation of what counts as a ‘threat to the
peace’,48 the Security Council appears to have been largely unconcerned with the
need to situate its activities clearly within the framework of any particular Charter
article (using force to police embargoes) or to limit itself to the types of activities
specifically envisaged therein (such as in the establishment of the Yugoslav and
Rwandan criminal courts). The evident discretion available to the Security Council in
this regard is further reinforced by the presumption that it is largely competent to
determine its own jurisdiction,49 and by the absence of available mechanisms for
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judicial review.50 It is commonly held, nevertheless, that whilst the Security Council
may be free to determine when a threat to the peace, breach of the peace, or act of
aggression has occurred (under Article 39),51 action taken in pursuance of that
determination nevertheless falls within a predetermined legal framework.52 It is
putatively within this framework, therefore, that the demands for ‘smartening’,
‘humanizing’ or ‘targeting’ sanctions are to be found.

There are various different argumentative strategies through which substantive
limits may be identified as applying in relation to UN-imposed sanctions. None of
them, however, is without its difficulties. The first, and most obvious, course is to
argue that the Security Council’s powers are limited according to the terms of Article
24(2) of the Charter by reference to the purposes and principles of the United Nations
as elaborated in Articles 1 and 2 of the Charter. Those purposes and principles,
however, are broadly phrased, and give very little sense of tangible constraint. Article
1 refers not only to the maintenance of international peace and security,53 but also,
and among other things, to the solving of international problems of a humanitarian
character and promoting respect for human rights.54 Whilst it might be argued that,
in taking enforcement action under Chapter VII, the Council is bound not to
substantially undermine the promotion of respect for human rights, such a thesis does
depend upon a sense in which the various objectives are either regarded as inherently
compatible (as being mutually exclusive or equivalent), or as enjoying a hierarchical
relationship with one another. None of those assumptions is axiological, or follows
directly from the terms of the Charter itself. Much depends, apart from anything else,
upon how broadly one construes the reference to ‘human rights’ (does it include the
rights to food or health care?55), and how one understands those principles as relating
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Security (1999) 27. Contra, Delbruck, ‘Article 24’, in B. Simma et al., The Charter of the United Nations: A
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to, or affecting, the taking of action for the purpose of maintaining international peace
and security.

A second approach would be to suggest that the Security Council, as an organ of the
United Nations, must operate within the parameters of general international law, and
that, therefore, the imposition of sanctions would be governed by such obligations as
might attach to any equivalent measures taken by individual states. There seems to be
a certain amount of support for this; it has been argued, for example, that the acts of
UN forces should be governed by the terms of humanitarian law,56 and that
enforcement measures, generally speaking, should be regarded as falling within the
general framework of the law of countermeasures.57 The problem, however, is that the
powers of the Security Council under Chapter VII seem to be somewhat more
extensive than the analogous powers of individual states to have recourse to armed
force or other countermeasures,58 and it is therefore difficult to view it as operating
within an identical set of limits. The problem is not merely one of determining whether
compliance with international law is likely to be a sufficient condition for the
maintenance of international peace and security,59 but of overcoming the theoretical
disputes concerning the nature of the Security Council’s legal authority (as being
delegated or in some sense ‘inherent’).60

The third strategy might be to argue that, to the extent that implementation of such
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measures is to be undertaken by individual Member States, they must be effectively
constrained by any customary or conventional obligations assumed by those states.
Apart from any observation one might make as to the status or quality of the
obligations in question (i.e. whether they have the status of jus cogens, or impose
obligations erga omnes) this line of argument has certain evident weaknesses. In the
first place, it is apparent that states may derogate from customary obligations by
means of treaty, and that UN Member States have committed themselves to fulfil
Charter obligations in good faith (Article 2(2)), and give the Organization ‘every
assistance in any action it takes in accordance with the present Charter’ (Article 2(5)).
Article 103 of the Charter furthermore provides that ‘in the event of a conflict between
the obligations of the Members of the United Nations . . . and their obligations under
any other international agreement’, Charter obligations are deemed to prevail.61

Whilst one may not automatically suppose that Security Council decisions constitute
an elaboration of Charter obligations,62 the force of any objection is clearly
undermined by the unavailability of an effective mechanism of review.

The evident weakness of these various argumentative strategies does not as such
dispose of the initial question as to whether one can regard the Security Council as
operating within substantive limits, but rather suggests that if there are such limits,
they remain to be adequately articulated. In that context, the current initiative may
represent an initial, albeit hesitant, step towards a recognition that the institutional
division of powers within the United Nations (between the ‘political’ and the ‘social
and humanitarian’)63 is not such as to immunize Security Council measures to
preserve the peace from arguments as to the justice or legitimacy of that action.

4 In Search of Humanitarianism
Putting such difficulties to one side, and assuming that the strategy to target sanctions
is responsive to a concern if not for their formal legality, then for their perceived
legitimacy, the major platform upon which such a claim is currently enunciated is
that the measures are both conducive to the maintenance of international peace and
are essentially ‘humanitarian’. An abstract appeal to ‘humanitarianism’, however,
only raises questions as to its content, the point at which it should enter strategic
decision-making, or the weight it should have in counterbalancing other competing
demands. In the present context, depending upon one’s time frame or the scope of
one’s strategic vision, a plea to ‘humanitarianism’ may either justify or repel an
argument in favour of sanctions: sanctions are humane insofar as they are conducive
to the maintenance or restoration of international peace and security, but they are
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66 See generally, Meron, ‘Extraterritoriality of Human Rights Treaties’, 89 AJIL (1995) 78.

inhumane insofar as they incur excessive human suffering. For the idea to have any
salience, then, it must do so through, or by means of, some argumentative structure
that not only endows it with a certain content but also establishes the mode in which
that content is to be deployed. Within the framework of current international legal
discourse, there are two obvious choices in this regard: human rights law and
humanitarian law.

A Human Rights: Too Much or Too Little?

For many, the sensibilities of ‘humanitarianism’ as a secular 20th-century concept
are best expressed through the medium of human rights. Ostensibly, the catalogue of
human rights enunciated in the Universal Declaration, and subsequently ‘expanded’
or ‘clarified’ in later treaties, has a certain presumptive salience as regards issues
arising in the debate over sanctions. That a sanctions regime may have contributed to
the untimely death of individuals, or to extensive and severe suffering, may, on the
face of it, be regarded as inconsistent with the rights to life and freedom from torture or
inhuman treatment (as expressed in the Universal Declaration or the International
Covenant on Civil and Political Rights). Similarly, an embargo on goods such as
foodstuffs or medical supplies could be regarded as inconsistent with the right to an
adequate standard of living (including food) or the right to health as expressed in
Article 25(1) of the Universal Declaration,64 or Articles 11 and 12 of the International
Covenant on Economic, Social and Cultural Rights (1966).65 Surprisingly enough,
however, debates within the United Nations and elsewhere only infrequently refer to
human rights. At all times, the preferred phraseology seems to be one of ‘humani-
tarian concerns’ bolstered by references to relief aid, or assistance, rather than human
rights and social entitlements.

The first, and very obvious, difficulty in utilizing the idea of human rights as a
medium for limiting recourse to economic sanctions stems from the fact that (in
conventional form at least) they tend to be expressed primarily in territorial or
jurisdictional terms.66 The International Covenant on Civil and Political Rights
(1966) provides, for example, that:

Each State party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognised in the present Covenant.
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Other human rights treaties contain similar clauses apparently limiting obligations
to those found within the ‘jurisdiction’ of each state party.67 Even if one takes account
of the fact that human rights courts and committees have extended the concept of
responsibility under the relevant treaties to include the foreseeable effects of decisions
in third states68 and to include acts on territory under the ‘control’ of states (even if not
within their formally claimed ‘jurisdiction’),69 it does not seem to extend to cases in
which the individuals concerned are at all times within the jurisdiction of a third state.
The practice and operational philosophy of human rights treaties seem to remain
largely compartmentalized by reference to territorial boundaries or arenas of control,
rather than, for example, spheres of influence.70 Undoubtedly it may be argued that
customary obligations are not similarly confined, but there is a sense in which human
rights may be regarded as the instantiation of a political philosophy concerned with
the inter-relationship between governments and individuals within specified terri-
torial domains, and therefore largely inapplicable to the situation arising in the case of
economic sanctions.

Interestingly enough, a potential exception here is the International Covenant on
Economic, Social and Cultural Rights. Unlike other human rights treaties, the ICESCR
contains no jurisdictional clause, and merely provides that states parties realize the
rights of ‘everyone’ by taking steps individually ‘and through international assistance
and co-operation’. Notwithstanding the evidently ‘progressive’ overtones of Article
2(1) of the Covenant,71 use of the term ‘everyone’ and the reference to international
cooperation could be taken as signalling the assumption of an obligation, on the part
of states parties, not to undermine the enjoyment of the rights of individuals
irrespective of where they may be found. Such a view seems to have been endorsed by
the UN Committee on Economic, Social and Cultural Rights in its General Comment
No. 8, in which it remarked that:

Just as the international community insists that any targeted State must respect the civil and
political rights of its citizens, so too must that State and the international community itself do
everything possible to protect at least the core content of the economic, social and cultural
rights of the affected peoples of that State.72

As far as states being responsible for the imposition, maintenance or implemen-
tation of sanctions are concerned, then, several consequences are thought to follow
from this obligation. Not only should economic, social and cultural rights be taken
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into account in the design of an appropriate regime, but their enjoyment should be
continuously monitored and steps should be taken to respond to any ‘disproportionate
suffering’.73

It is evident, however, that the Committee was cautious in the way it expressed itself
in this Comment. Whilst noting that ‘the inhabitants of a given country do not forfeit
their basic economic, social and cultural rights by virtue of any determination that
their leaders have violated norms relating to international peace and security’,74 it
made clear that this was not to ‘call into question the necessity for the imposition of
sanctions in appropriate cases’.75 Comprehensive sanctions are by no means ruled out
in this evaluation. Indeed, the Committee simply echoed the conclusion of a UN study
to the effect that ‘decisions to reduce the suffering of children or minimize other
adverse consequences can be taken without jeopardizing the policy aim of
sanctions’.76

That the Committee refrained from taking a stronger stance may be a consequence
of the complexities of attribution and of distinguishing effectively between foreground
and background considerations. There are evidently a number of difficult measures
here, including the extent to which the target regime itself may actively conspire to
reduce access to food or health care made available by the regime, and the extent to
which the harm experienced may be attributed to alternative causes such as civil
conflict or a deteriorating economic environment. But the major obstacle for the
organization as a whole seems to be less one founded upon considerations of
responsibility, or attributability of harm, and more directly based upon a simple
unwillingness to regard the exercise of Security Council discretion as regards the
preservation of international peace and security as being substantially constrained by
a concern for ‘human rights’.77

The problem, it seems, is multi-layered. It is partly conditioned by an assumption
that the main sphere of human rights activity is the domestic rather than the
international, partly by an unwillingness to regard issues of social welfare as anything
other than an incidental by-product of economic development, and partly in the belief
that speaking about human rights violations is simply inappropriate in a context in
which international peace and security is being maintained. In that sense, human
rights law seems to either demand too much (by asking states to commit themselves to
values they would otherwise regard as inconsequential, or by placing far too many
strictures upon recourse to coercive measures) or to offer too little (by expressing the
interests in question in a purely conditional way, or by focusing only upon internal
dynamics rather than international effects). Either way, it is apparent that much of
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the debate as to the deployment of sanctions by the United Nations has tended to be
conducted without any sense that human rights issues are at stake.78

B Humanitarian Law: Advance and Retreat

Whilst the linguistic and performative structure of human rights seems to have little
in common with the current debate over the deployment of sanctions, the opposite is
the case as regards humanitarian law. The very terminology that is currently
employed — ‘targeting’ or ‘smartening’ sanctions, or reducing ‘collateral damage’ —
seems to draw explicitly upon the terms of humanitarian law. As is frequently pointed
out, humanitarian law is marked by the interaction of two dominant principles — the
concept of military necessity and the demands of humanity — and this dialectic is
subsequently reproduced throughout the field in a series of discursive arrangements.79

Legitimate targets are thus to be distinguished from illegitimate ones, soldiers from
civilians, necessary force from unnecessary violence, and humane tools or techniques
from the inhumane. At some points these arrangements manifest themselves in
relatively sharp distinctions, at others the distinctions are highly abstract or
contextual. Throughout, however, there is an underlying idea of proportionality that
allows an evaluation of means by reference to ends, and which places certain
conceptual limits upon what may properly be regarded as ‘necessary’ in the
circumstances.80

It is clear that the terms of humanitarian law may have considerable salience in
terms of regulating the type of sanctions to be adopted. Quite apart from the general
requirement to distinguish properly between ‘combatants’ and ‘civilians’ in the
conduct of warfare,81 and to desist from acts which target the civilian population in an
indiscriminate manner (such as the starvation of civilians82), it is apparent that no
restrictions should be placed upon the provision of humanitarian relief.83 Article 23 of
the Fourth Geneva Convention (1949) provides, for example, that:

Each High Contracting Party shall allow the free passage of all consignments of medical and
hospital stores and objects necessary for religious worship intended only for civilians of another
High Contracting Party, even if the latter is its adversary. It shall likewise permit the free
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passage of all consignments of essential foodstuffs, clothing and tonics intended for children
under fifteen, expectant mothers and maternity cases.84

The only exceptions here are in cases where there is evidence that consignments
concerned may be diverted from their destination, or where a definite military
advantage might accrue to the ‘military efforts or economy of the enemy’ through the
substitution of goods.

That such principles might be deemed applicable in the case of UN-imposed
economic sanctions is clearly premised upon the belief that the absence of armed
conflict should not be regarded as a major stumbling block. In its banal sense,
maintaining a formal distinction between economic and military measures (as
reflected in the distinction between measures falling under Articles 41 and 42 of the
Charter) has little to recommend it. Not only do sanctions have their historical roots in
the blockades deployed as strategic measures of war,85 but even in the sanitized form
envisaged by the UN they are undoubtedly deployed for the same purpose, namely, the
intentional infliction of harm upon an opponent. Neither in terms of purpose, nor in
terms of the level of potential damage, does there seem to be good reason to actively
distinguish between such forms of coercive measures.86

There is, however, a reason to worry about this issue, which is not simply related to
the question whether economic measures can be regarded as strictly analogous to
measures involving armed force. The divisional categorization of the law of armed
conflict into the jus in bello on the one hand, and the jus ad bellum on the other, is
premised upon the belief that the humanitarian objectives of the former should not be
made conditional upon the legitimacy or otherwise of recourse to force. The
lawfulness of recourse to violence on the part of either party, in other words, is
regarded as independent of the requirement that they (or their opponents) should
conduct themselves in a humane way. In order to effectively separate these two
arenas of inquiry, the law of armed conflict relies upon the sociological observation
that armed conflict is actually taking place. Once the existence of armed conflict
becomes the presumptive backdrop, the focus of inquiry is largely limited to an
analysis of a tactical rather than a strategic nature. Rather than address the broad
necessity of armed force as one of many strategic responses to a particular threat,
attention falls instead upon tactical questions such as how that force is used and
against whom.87

If this structure of reasoning were to be applied, by analogy, to the case of economic
sanctions, it would suggest that one should maintain an agnosticism as to the
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legitimacy of recourse to sanctions, and focus rather upon refining them as an
institution in order to minimize the collateral damage. This, in a sense, is exactly what
‘targeting’ sanctions and introducing sufficient humanitarian exemptions is all about.
It also incidentally conforms to most current views as to the structure of Articles 39
and 41 of the Charter. The problem this poses is that, unlike a case of armed conflict in
which the use of military force provides the situational backdrop, there is no similar
conditioning assumption in the event of sanctions (apart from what may be deduced
from the observation that international peace and security have been threatened) and
it becomes far more difficult to distinguish between the two levels of decision-making
— the strategic and the tactical — for the purpose of articulating the point at which
humanitarian arguments may have salience. Since an argument as to the (strategic)
necessity of sanctions will inevitably involve certain assumptions as to both the type
and likely effect of the measures to be adopted (i.e. tactical questions), and vice versa
(an argument as to the type of sanctions to be deployed will depend upon an
evaluation of their relative efficacy), humanitarian arguments will constantly be in
danger of being overridden by an expanded understanding of what is actually
necessary in the circumstances. The complaint that comprehensive economic
sanctions in the case of Iraq are inhumane, for example, might naturally argue in
favour of an alternative course of action that does not involve targeting the economy
as a whole. It is clear, however, that so long as one can effectively continue to argue
that comprehensive economic sanctions are a strategic necessity (that they are the
best course of action in the circumstances), humanitarian arguments can only
operate within the remaining space (such as in requiring sufficiently extensive
exemptions, or in advancing the desirability of humanitarian aid).

A reliance upon the argumentative structure of humanitarian law, therefore,
effectively normalizes the institution of sanctions (of whatever nature), just as the
existence of armed conflict is presumed for purposes of application of the jus in bello. In
such a context, the cause of humanitarianism is forced to follow, and become entirely
subordinate to, the cause of maintaining the peace, and far from exercising a
substantive restraint upon the choice of measures to be adopted, merely serves to
palliate the concern of those who dislike the idea that coercive measures are harmful.

Conclusions
There is a certain ambivalence in the current debate over UN-imposed sanctions. On
the one hand, there is a general belief that sanctions of all kinds remain a useful
strategic tool in the armoury of the Security Council, and this belief is coupled with a
continued enthusiasm for their deployment in ‘appropriate’ cases. On the other hand,
there is also a palpable anxiety not only as to their effectiveness in particular cases, but
also for the level of ‘collateral damage’ that is characteristically incurred (and
‘damage’ may be understood here as including damage not only to the civilian
population or third states, but also to the reputation of the Security Council itself).
That the issue of targeting or smartening sanctions has arisen at all suggests either



60 EJIL 13 (2002), 43–61

that the argument has not been won by those who advocate their use, or that ‘the
victory was ultimately a Pyrrhic one’. Either way, the debate appears to evidence a
strange disconnection between intent and outcome, ambition and experience.

The main thrust of the argument presented here is not that recourse to sanctions
should be abandoned, or that efforts to inject a humanitarian component into the
activities of the Security Council are necessarily misplaced. Indeed it might be
conceded that if the deployment of comprehensive sanctions were to be regarded as an
excessive and aberrant exercise of power on the part of the Security Council, many of
the objections presented here would lose their force. In the absence of any such
admission, however, it might reasonably be argued that the new initiative seems to be
more concerned with an intent to disguise persistent anxieties as to effectiveness of
sanctions or the legitimacy of the Security Council action, by shifting the focus of
attention towards the managerial questions of design and implementation under the
banner of ‘humanitarianism’.

The ‘normalization’ of sanctions within the current debate has several conse-
quences. To begin with, it tends to produce a discursive ‘overhang’ that places the
argumentative burden upon those who oppose it as a practice — legitimacy has
become ‘in-built’ or inherent to be rebutted only in exceptional cases (if at all). It also
tends to effectively ‘internalize’ opposition. A concern as to the effect of sanctions is
construed less as an argument against sanctions as a practice, and more as an
argument as to how sanctions can be improved as a strategic tool. The debate can
then be shifted to a concern for the relative (de)merits of various different techniques
and institutional arrangements, such as the choice between financial and trade
sanctions, humanitarian exemptions and sector-specific embargoes, international
monitoring and national reporting. The ‘normalization’ also, and finally, denies any
equivalence of position or argumentative strategy. There is, in other words, no
evidence of a ‘balancing’ of counterpoised positions or of a weighing of evidence.
Rather, ideas as to the strategic necessity of sanctions and the demands of humanity
are regarded as forming part of the very same project. No room is left, therefore, for the
argument that efforts to humanize sanctions may undermine their efficacy, or that in
making sanctions effective humanitarian considerations necessarily take a back seat.
Sanctions are presented as both humane and inhumane, both a necessary evil and a
just endeavour. Even if one were to endorse the practice of smartening sanctions on
the basis that it is ‘better than nothing’, one runs the risk of jeopardizing the coherence
of one’s humanitarian vision. Not only does the idea of humanitarianism in this
context have to regard as morally equivalent choices as to the scope and severity of
economic measures, on the one hand, with choices as to the best method to alleviate
suffering on the other, it also has to accept the idea that there is no moral difference
between an individual surviving from the produce of her own toil, or surviving by
means of charitable disbursements from humanitarian agencies.

Underlying these concerns is the palpable absence of any expressed legal framework
within which the various considerations are thought to come into play. References
are occasionally made to customary and conventional obligations (of human rights
and humanitarian law), and to the purposes and principles of the United Nations.
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Very rarely, however, is any consideration given to how, or in what way, such
obligations constrain Security Council activities under Article 41 — if indeed they do
so at all. Until such a framework is made clear, any appeal to ‘humanitarianism’ in the
activities of the Security Council is likely to remain elusive and ephemeral, lacking
decisive import or a sense of constraint.




