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Plurality in the Fabric of
International Courts and
Tribunals: The Threads of a
Managerial Approach: A
Rejoinder — Fears and Anxieties

Laurence Boisson de Chazournes™

Abstract

This rejoinder clarifies some aspects of my Foreword article, ‘Plurality in the Fabric of
International Courts and Tribunals: The Threads of a Managerial Approach’, that may have
been misconceived, such as the connection with the discourse of ‘managerialism’. It also
expands on the role that international adjudicators, states and litigants must play in prevent-
ing chaos as well as highlighting what is now a real challenge, namely the rise of political
backlash. Ultimately, we should not forget that the fabric of international courts and tribu-
nals is itself vulnerable.

1 Introduction

It is quite remarkable that the topic of the plurality of international courts and tribu-
nals prompts the use of hyperboles, with expressions like ‘chaos’ or ‘lawlessness that
dominates in the many interstitial spaces of international relations in which adju-
dication remains weak and uncertain’.? Are the fears and anxieties produced by the
proliferation and diversity of international courts and tribunals on the one hand, and
the ‘longing for unity’? on the other, irreconcilable? There does not seem to be much
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room left for more measured reactions. This is puzzling. Is it really a topic that calls for
such extremes?

2 Waiting for Godot

As I argued in my Foreword,* plurality has always been present in the system of inter-
national courts and tribunals. The Permanent Court of International Justice (PCIJ)
and the International Court of Justice (IC]) have always been confronted with the
existence of other judicial mechanisms and have dealt with this.> That said, this fea-
ture became even more prominent in the 1990s, which raised concerns about forum
shopping and the risks of conflicting interpretations.

The fears of chaos, however, have not materialized. A quarter of a century has
passed and there is still no sign of it. Multiple studies have been conducted since then
and they all attest to the fact that there are no major problems.® We can wait for a
clash to confirm the earlier assumptions of chaos. Maybe a clash will happen but
maybe it won't. In the meantime, it seems appropriate to take stock of the experience
gained so far and, in the knowledge that safeguards have been put in place, argue that
more of them should be established.

In this regard, international adjudicators, states and litigants have an important
role to play. Courts and tribunals must continue to use all available tools and rules to
deal with the adverse risks arising from plurality. In addition to those that have already
been scrutinized in my Foreword, another deserves to be mentioned. The principle of
equivalence, as established by the European Court of Human Rights (ECtHR), pro-
vides that in case of comparable protection, there is a presumption that a state has not
departed from the requirements of an instrument when it does no more than imple-
ment legal obligations flowing from the other regime.” It is possible that, with some
adjustments, this tool could be used outside the human rights regime, for example,
between a free trade agreement (FTA) and the World Trade Organization (WTO) or
between two FTAs, particularly in the absence of ‘new types of fork-in-the-road provi-
sions’.® More importantly, international adjudicators should ‘consider themselves as
parts of a collective interpretative endeavour’ and keep ‘in mind the need to ensure
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consistency and coherence’.’ In this context, the participation of the same judges or
arbitrators in various dispute settlement fora may be considered useful. However, there
is a need to avoid overly restricting ‘the [already] relatively small, highly specialized,
and well-connected community of international judges, arbitrators and lawyers.'1°

Sergio Puig correctly pointed out in his Afterword that ‘[s]tates also have an
important role in this managerial approach’.!' Their role is actually twofold. First,
they must organize and regulate ex-ante (during the drafting of a treaty) the rules
and relationships between international courts and tribunals. This could be achieved
through a better interconnection between the various mechanisms provided for in
compromissory clauses, or through the use of competition-regulating clauses, as has
been done in the Comprehensive Economic and Trade Agreement between Canada
and the EU (CETA) or in the EU-Vietnam FTA.!? This would limit situations where
only the goodwill of international adjudicators could prevent the risk of conflicting
interpretations. Part XV of the United Nations Convention on the Law of the Sea
(UNCLOS), for instance, provides that a dispute related to the interpretation or appli-
cation of the Convention can be adjudicated by a variety of international courts and
tribunals. Without the goodwill of the courts and tribunals called upon to rule on the
interpretation and application of the Convention, there is a clear risk of divergent and
conflicting interpretations.'> Secondly, states should undertake ex-post evaluations.
They would enable them to decide in the event of conflicting interpretations or to cor-
rectly refine the limits of jurisdiction of a court following an erroneous decision with-
out prejudicing the independence of the courts and tribunals. In this regard, there is
surely a fine line to be drawn to prevent politicization. Under this approach, which
might be described as one of ‘experimentalism’,'* states would have the opportunity
to make adjustments in the light of practice.

Lastly, litigants play a crucial role in ensuring system-wide coherence. As Thomas
Streinz has rightly stressed in his Afterword, the existence of ‘multiple international
courts and tribunals is, on its own, not a practical problem in need of a solution’.'®
Problems may arise when parties have the effective opportunity to initiate proceed-
ings in various fora with respect to claims that are substantively the same.!® This may
create a risk of incoherent jurisprudence or even conflicting decisions. In this context,
it becomes apparent that litigants can also contribute to the coordination of the plu-
rality of international courts and tribunals.
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3 Managerial or Managerialism: What's in a Name?

In her Afterword, Veronika Bilkova first seemed to conflate the managerial approach
I set out in my Foreword with the discourse related to ‘managerialism’. While
she eventually clarified that there was a difference,'” her first question remained
unanswered: namely, is the managerial approach, described in the Foreword, prone to
managerialism?'® This gives me the opportunity to address the question.

At the crossroads between international law and international relations, the expres-
sion ‘managerialism’!® as used by Martti Koskenniemi refers to ‘the process whereby law
retreats solely to the provision of procedures or broadly formulated directives to experts
and decision-makers for the purpose of administering international problems by means
of functionally effective solutions and “balancing interests”.?’ Open-ended standards
are thus preferred because they offer sufficient flexibility to allow for subsequent adjust-
ments. As a result, the legal status no longer matters. The important thing is to ensure
‘optimal effects’?! by allowing experts to adjust and optimize standards in the light of spe-
cific situations. Technical expertise lies therefore at the core of the managerial mind-set.>?

Combined with ‘fragmentation’, managerialism leads to a law that ‘turns onto rules of
thumb or soft standards that refer to the best judgment of the experts in the box — [usu-
ally] thoroughly committed to advance the purposes of the appropriate box’.?* In other
words, the combination of managerialism and fragmentation leads to functional regimes
that behave in a solipsistic and hegemonic manner.>* This is particularly so because the
experts of each regime have been elected to serve in those regimes at first. Therefore,
‘balancing of interests and rights across regimes is not their priority; they are putatively
less concerned with how their recommendations impinge upon the public realm; they
are allegedly less constrained by “constitutional sensibilities”.’?* To put it simply, ‘trade
bodies [are] condemned to advance trade, human rights bodies human rights’.2®

As rightly described by Veronika Bilkova, the managerial approach set forth in
my Foreword remains within the framework of the rule of law. The very core of the
approach is ‘to build consistent and coherent rules as well as encourage respect for
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the rule of international law’.?” More fundamentally, both approaches are predicated
on a distinct and opposing ethos. Koskenniemi’s managerialism seems to be based on
the old idea of coexistence.?® In his own words, ‘[I]Jacking an international political
society determining the jurisdiction of each regime’,?° the regimes compete with each
other and defend their own interests. On the other hand, the managerial approach
set out in my Foreword rests upon the idea that international law is more and more
based on the premise of cooperation between actors as well as institutions. In this
context, ‘the courts and tribunals belong to the same legal order, and derive their legit-
imacy from being a part of that order’.’® A breakdown in the unity of international
law would thus affect their legitimacy and hinder their functioning, as for example in
the event of conflicting judgments. In other words, their ‘independence depends on
their interdependence’.?! This is best illustrated by the Bosphorus principle, whereby
the ECtHR adopted a solution reconciling the Convention system with membership
of the European Union.>? Thus, aware of the risks to the stability of the European sys-
tem, the ECtHR accommodated the protection of the Convention to the importance of
international cooperation. In doing so, it gave priority to the latter while retaining the
possibility of restoring the primacy of the protection of the Convention if necessary.
This also responds to the concern expressed by Yuval Shany in his Afterword regard-
ing ‘the ability of courts to coherently promote the normative needs of their specific
legal regime’.?? The cooperative interests underpinning the managerial approach do
not replace the self-oriented interests of the various regimes. It simply limits their sig-
nificance to the benefit of the cooperative interests.

In a system that aims at the unity of the international legal order but contains
regimes with heterogeneous interests, procedural law constitutes a bedrock that
organizes and regulates the dialogue between the stakeholders. It provides the rules
and tools necessary for the ‘durability>* of a cooperative framework, in stark contrast
to the approach of ‘managerialism’ described earlier. Hence my focus on procedure.

4 The Vulnerability of the Fabric of International Courts
and Tribunals

The tools and means for managing the plurality of courts and tribunals may not be
sufficient. It is clear that they must be strengthened and anchored in the rule of law.
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That said, one should not forget that nothing is set in stone. While systemic threads
of a managerial approach to the plurality of courts and tribunals have emerged,
there are risks of backlashes. Indeed, a number of international courts and tribunals
have been hampered in their operations by states that are dissatisfied with their rul-
ings. We are not speaking of an isolated phenomenon. It has occurred in several fora
and the pattern remains the same. Following one or more controversial decisions,
the losing state embarks on a campaign to send the wandering courts or tribunals
back to the doghouse.?”

A recent example is the so-called ‘hostage taking’ of the World Trade Organization’s
dispute settlement system.?® As a result of WTO cases that have allegedly dimin-
ished ‘what they bargained for or imposed obligations that they do not believe they
agreed to’,?” the USA decided to block the appointment of new Appellate Body mem-
bers. There is a great risk that if the USA continues to block the appointment process
beyond 10 December 2019, the Appellate Body will no longer be able to decide on any
current or future dispute. A multilateral dispute settlement system is thus in danger.

A second — unfortunately successful — attempt to hamper the functioning of an inter-
national tribunal occurred with the Southern African Development Community Tribunal
(SADC Tribunal). Following the decision in Campbell and Others v. Zimbabwe,*® in which
the SADC Tribunal found that the expropriation of agricultural lands without compen-
sation constituted a de facto discrimination in violation of the SADC Treaty, Zimbabwe
engaged in a ‘frontal assault’*® on the Tribunal. Taking advantage of the silence of the
SADC Tribunal Protocol regarding the failure to reappoint sitting judges, Zimbabwe man-
aged to de facto suspend the tribunal. A further step, endorsed by all SADC members, was
then taken to restrict the jurisdiction of the SADC Tribunal to inter-state disputes.*’ As a
result, the SADC principal organ for dispute settlement was ‘truncated’.*!

Another striking example relates to the Inter-American Commission on Human
Rights (IACHR). While it has long been recognized as the strongest human rights sys-
tem in the Americas, a brief analysis of recent developments reveals that it has been
‘on the brink of collapse’.*? As explained by its then President, the IACHR was facing
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the worst financial crisis in its history.** This was due, he contended, to the fact that
‘some countries feel uncomfortable when the IACHR highlights the region’s human
rights challenges. ... [T]hey strangle us financially, perhaps so that we cannot fulfil our
mandate’.** The conclusion was therefore simple: ‘Either the heads of state of Latin
America and the Caribbean take the political decision to give life to the inter-American
system for the protection and promotion of human rights, or we will witness its col-
lapse’.*> Although such a decision appears to have been taken,*® the TACHR remains
in a fragile financial state.*” Again, this originated at least partly, from the growing dis-
content of some states over a series of recommendations they deemed controversial.*®

Plurality is one issue and another is the vulnerability of international courts and
tribunals. They are not immune to political pressures and attacks. Although in some
cases the plurality of international courts and tribunals may provide alternative dis-
pute settlement mechanisms, this does not eliminate concerns about the ability of
these courts and tribunals to deal with the cases for which they were set up, whether
or not they are controversial. In other words, this growing archipelago of ‘islands of
effective adjudication’* should not be swallowed up by the rise of political resistance.
I consider this to be a real challenge.

At the end of the day, we must not forget that the system of courts and tribunals we
have is still in its infancy. Although more unity needs to be instilled, the most import-
ant thing is to put in place more safeguards to preserve the institutions and protect
their independence.
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