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Abstract

Russia eagerly ratified the European Convention on Human Rights (ECHR) in 1998.
Twenty years later, the chair of its Constitutional Court now expresses resentment at the
subordination of Russian sovereignty. A new law expands his Court’s jurisdiction to deny
effect to judgments of the European Court of Human Rights, an unprecedented power that
has already been used twice. This article analyses this law and its application in its first two
years. Both the claim of ‘subordination’ and the Russian response to it, in law and practice,
rest on weak legal ground. But Russia’s action also raises deeper theoretical and practical
questions for the ECHR as a ‘living instrument’ subject to the ‘evolutive’ interpretations
of the Strasbourg Court. If other member states mimic Russia’s response to these issues,
a European human rights system premised on the final interpretive authority of an inter-
national court could come to its end.
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1 Introduction

The European Court of Human Rights (ECtHR) has jurisdiction over ‘all matters con-
cerning the interpretation and application’ of the European Convention on Human
Rights (ECHR).! In 1998, Russia agreed ‘to abide by the final judgment of the Court in
any case’ in which it was a party.? Since individuals may lodge applications with the
Court alleging that a state has violated rights protected by the ECHR, such judgments
are not just possible; they are the whole point. Since about 2010, however, Russia’s
Constitutional Court (RCC) has expressed growing concern that its relationship with
the ECtHR is one of ‘subordination’. In December 2015, a federal law expanded the
RCC’s jurisdiction to consider petitions asserting a ‘discovered contradiction’ between
the Russian Constitution and an ECtHR judgment. Finding such a contradiction, the
RCC must — not may — forbid compliance with that judgment.

Anton Chekhov wrote: ‘Don’t place a loaded gun on the stage if no one plans to
shootit’.? Like Chekhov’s gun, Russia’s new law was not intended to lie dormant. More
than six months before it was even passed, Russia notified the ECtHR's Department for
the Execution of Judgments that ‘information on further actions of the Russian au-
thorities’ to comply with two judgments ‘cannot be provided at present time’.* These
cases were not randomly selected from the 1,549 then pending cases monitored by
the Committee of Ministers.> Anchugov & Gladkov v. Russia was chosen because it mir-
rored a case in which the United Kingdom (UK) also resisted Strasbourg, implicitly
putting Russia in good company.® While that case involved not a kopeck in damages,
the second one, Yukos v. Russia, required payment of €1.8 billion in a very politically
sensitive case.” This article analyses this new law, these cases and their implications
for the Council of Europe. It first explores how growing tensions in the RCC-ECtHR
relationship have catalysed the passage of the new law. It then examines this law in
detail, highlighting the Venice Commission’s severe criticism of it. Finally, it analyses

1 Art. 32 ECHR.

2 @enepanbHUii 3aK0H no. 54-M3, ‘O patuduxanyn KoHBEHIINH 0 3aIIMTe IPaB YeJI0BeKa 1 OCHOBHBIX
cBobos u [TpoTokosos k Heii’, Cobp. 3akoHoa. PdD, 1998, No. 14, Art. No. 1514, at 2939-2940: ‘The
Russian Federation in accordance with Article 46 of the Convention recognizes ipso facto and without
special agreement the compulsory jurisdiction of the European Court of Human Rights concerning the
interpretation and application of the Convention and its Protocols in cases of alleged violation by the
Russian Federation’ (author’s translation).

3 ‘Henb3s CTaBUTH Ha CIIEHE 3apsUKEHHOE PYXKbe, €CIIM HUKTO HE MMEET B BUJY BBICTPEIIUTh U3 HEro'.

Yexos A. II. TTucemo Jlaszapesy (I'pysunckomy) A.C., 1 Hos6ps 1889 r. Mocksa // Uexos A. II.

TTonnoe cobpanue counnenuii n mucem: T. 3. [Tucema, OxTa6ps 1888 — nexadpp 1889 — M.: Hayxka,

1976 -C.273-275.

Communication from the Authorities (16/06/2015) Concerning the Case of OAO Neftyanaya

Kompaniya Yukos against Russian Federation (Application no. 14902/04) (Yukos communication), Doc.

DH-DD(2015)640, 17 June 2015.

> Council of Europe, Supervision of the Execution of Judgments and Decisions of the European Court of
Human Rights, Tenth Annual Report of the Committee of Ministers (2017), at 59.

¢ ECtHR, Anchugov & Gladkov v. Russia, Appl. nos. 11157/04 and 15162/05, Judgment of 9 December
2013. All ECtHR decisions are available at http://hudoc.echr.coe.int/.

7 ECtHR, OAO Neftyanaya Kompaniya Yukos v. Russia, Appl. no. 14902/04, Judgment of 15 December 2014.
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the rather gentle use of the law in Anchugov & Gladkov, followed by its aggressive appli-
cation to decline to execute the Yukos v. Russia judgment.

Other member states have warned of potential conflicts with the ECtHR, but none
have so directly denied the res judicata effect of its judgments. Russia’s motives for lim-
iting the ECtHR'’s power are hardly pure, but its objection is a serious challenge to
fundamental concepts of a ‘living’ convention subject to ‘evolutive interpretation’ by
the ECtHR. If the ECtHR is no longer the final word on the ECHR’s meaning, then
the international legal obligations undertaken by the Council of Europe’s 47 member
states become pie-crust promises: easily made and easily broken. On the other hand,
how should domestic courts resolve conflicts between a state’s constitution and the
ECHR, neither of which are subject to static interpretation?

Russia’s law could spark a crisis with real consequences. The day after the RCC
upended the Yukos judgment, the Council of Europe’s human rights commissioner
warned that the action ‘threatens the very integrity and legitimacy of the system
of the European Convention on Human Rights, because it sends the signal that the
standards of democracy, human rights and the rule of law a State subscribes to when
joining the Council of Europe can be disregarded at will’.?

2 Early Tensions

Russia’s 1993 Constitution rejected the Soviet Union's dualist approach to inter-
national law. Article 15(4) declares:

The universally-recognized norms of international law and international treaties and agree-
ments of the Russian Federation shall be a component part of its legal system. If an inter-
national treaty or agreement of the Russian Federation fixes other rules than those envisaged
by law, the rules of the international agreement shall be applied.

Anatoly Kovler, formerly Russia’s judge on the ECtHR, emphasized that this ‘is not in
the “small print” of the constitutional text but at the heart of the most central chapter’
of Russia’s Constitution.” He believed that Russia had ‘sent a clear signal that as a sig-
natory to the Convention the Russian Federation [it] recognises the jurisdiction of the
European Court of Human Rights (ECtHR) as binding in matters of interpretation and
application of the Convention and the Protocols’.!® Markin v. Russia was a turning
point for these commitments and the RCC’s fraying relationship with the ECtHR.

8 N. Muiznieks, Commissioner Concerned about Non-Implementation of a Judgment of the European

Court of Human Rights in Russia, 20 January 2017.

Kovler, ‘Russia: European Convention on Human Rights in Russia: Fifteen Years After’, in I. Motoc and
1. Ziemele (eds), The Impact of the ECHR on Democratic Change in Central and Eastern Europe (2016) 351,
at 353.

Ibid., at 351. Sergey Marochkin perceives a ‘Rubicon’ moment in 2007 when the Russian Constitutional
Court (RCC) signalled support for this view. Marochkin, ‘ECtHR and the Russian Constitutional Court:
Duet or Duel?’, in L. Milksoo and W. Benedek (eds), Russia and the European Court of Human Rights: The
Strasbourg Effect (2017) 93, at 95. For a general overview of earlier Russian positions in comparison
with other countries, see Cepreii Byapuinn, ‘KonBennus nnu koneruryuus?’, 12 3axon (2013) 64, at
75-79.

10
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A The Precursor Case: Markin v. Russia

Konstantin Markin sought parental leave to care for his children after his divorce. His
employer, the Russian military, only provided such leave to women. In 2009, the RCC
judged such discrimination reasonable in light of military personnel considerations
and thus found no violation of Markin's constitutional rights.'! (Russia’s Constitution
accords motherhood, not fatherhood or parenthood, special protection.)!? In 2010,
the ECtHR held that this discrimination violated the ECHR, a judgment its Grand
Chamber confirmed, and recommended legislative changes.!* Since the RCC had al-
ready issued its judgment, however, the ECtHR was essentially instructing the RCC
to reverse itself. This was a first; prior cases had arrived in Strasbourg without first
passing through the RCC’s limited jurisdiction.'*

Shortly thereafter, RCC Chairman Valery Zorkin published a blistering essay entitled
‘The Limits of Compliance’.!®> Zorkin criticized zealous internationalists who heedlessly
‘strive to realize their doubtful project of accelerated globalization — at any cost, with any
cost’. Zorkin presented himself as a moderate between the dangers of irresponsible ab-
negation of national sovereign interests and nationalist isolationism, praising Russia’s
participation in the ECHR and the RCC's constructive role ‘adapting the approaches and
positions of the European Court to the realities’ of Russian life. ‘Until recently’, Zorkin
wrote, ‘there had not been any kind of contradiction between these positions of the
European Court and the role and aims of the Russian Constitutional Court, regarding
the defense of constitutional and conventional values’ that these courts protected. Then
Zorkin's tone darkened: ‘This dialogue was always in both directions. Here there cannot
be a one-way street’. In Markin, for the first time, the ECtHR ‘in rigid legal form subjected to
doubt’ a RCC decision, despite interpreting a ECHR right to respect for private and family
life that was ‘far from unambiguous’. Zorkin believed his court deserved more deference:

The better knowledge by the national authorities of their society and its needs means that these
powers in principle hold a priority position, in contrast to international courts, to say what is
the public interest. This is the general meaning of the principle of subsidiarity, on the basis of
which the European Court should act.

Zorkin found support for his view in a 2004 judgment of Germany's
Bundesverfassungsgericht (BVerfG), the so-called Gérgiilii case.'® Referring to that

1 Onpenenenne Koncrurynuonnoro Cyna P® no. 187-0O-O ot 15 sHBaps 2009 1.

12 Russian Federation Constitution, 12 December 1993, Art. 38(1). The next clause injects ambiguity: ‘The
care of children and their upbringing shall be the equal right and duty of parents.’

13 ECtHR, Markin v. Russia, Appl. no. 30078/06, Judgments of 7 October 2010 (First Section) and 22 March

2012 (Grand Chamber). A marked difference in tone, though not in result, should be noted between these

two judgments, which bookend RCC Chair Zorkin's strongly worded article, discussed below. Cf, e.g.,

paras 48 and 57 (First Section judgment) to para. 145 (Grand Chamber judgment).

Pomeranz, ‘Uneasy Partners: Russia and the European Court of Human Rights’, 19 Human Rights Brief

(2012) 17, at 17-21.

15 Banepuii 3opbkuH, ‘Tlpenen yerymuusoctu’, Poccuiickas zazema — ®ep. Boinyck No. 5325 (246), 29
October 2010.

16 BVerfG, Gorgiilii, Order of the Second Senate, 2 BvR 1481/04, 14 October 2004.
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court’s judgment, he argued that ‘it does not contradict adherence to international
law if the legislator, by way of exception, does not observe the law of international
treaties in circumstances when this is the only possible means to avoid violation of
fundamental constitutional principles’.!” He extrapolated a rule:

Each decision of the European Court is not only a legal, but also a political, act. When such decisions
are taken to benefit human rights in our country, Russia will always rigorously comply with them.
But when decisions of the Strasbourg Court are doubtful from the point of view of the essence of
the European Convention itself and all the more directly affect national sovereignty, fundamental
constitutional principles, Russia has the right to work out a defensive mechanism against such de-
cisions. Namely it is through the prism of the Constitution that the problem of the correlation of
judgments of the Russian Constitutional Court and the European Court should be decided.

Of course, that ‘prism of the Constitution’ was singularly the RCC’s lens to interpret
into, or out of, conflict with the ECHR. Which authority divides ECtHR judgments be-
tween those ‘taken to benefit human rights’ and those that do not? What did it mean
to describe an ECtHR decision as ‘doubtful from the point of view of the essence of
the European Convention,” beyond identifying an interpretive disagreement between
judges in Strasbourg and St Petersburg?

The RCC, adopting Zorkin's perspective, instructed lower-level courts to seek its guid-
ance when facing such asserted conflicts of law.'® When Markin petitioned to reopen
proceedings in light of the ECtHR Grand Chamber’s judgment, a lower court did so,
noting that ‘within the domestic legal framework decisions of the [RCC] and [ECtHR]
appeared to be “equal,” thus creating a situation of non liquet if those decisions were at
odds with each other’.' Although the RCC did not articulate a standard for deciding
what to do, it decided which institution should have the final word: the RCC itself. As one
knowledgeable observer remarked, ‘the Court’s reasoning is purposely open-ended and
leaves the Court free to embrace the law of the European Convention of Human Rights
just as much as to deviate from it, depending on the circumstances of future cases’.?’

B The Catalyst Case: The Duma Deputies’ Advisory Opinion

Five months prior to the new law’s entry into force, the RCC issued an advisory
opinion sought by deputies of the State Duma.?! As the Venice Commission observed,

17 Gérgiilii is discussed in subpart 3.B.

18 Tlocranosienue Koncturynnonnoro Cyna Poccniickoit @eneparuu ot 6 nexadbps 2013 r. no. 27-I1
110 ey O MPOBepKe KOHCTUTYIIMOHHOCTH MOJIOKEHUH cTaThb 11 ¥ MyHKTOB 3 1 4 yacTu 4eTBepToit
cratbi 392 I'pak1aHCKOro IpoueccyanbHoro koaekca Poceuiickoii deneparuy B CBsI31 € 3a1IpOCOM
npe3uanymMa JIeHHHIpaJICKOro OKPYXHOT'O BOGHHOTO Cy/a.

19 Vaypan, Acquiescence Affirmed, Its Limits Undefined: The Markin Judgment and the Pragmatism of the Russian
Constitutional Court vis-a-vis the European Court of Human Rights’, 2 Russian Law Journal (2014) 130, at 132
(citing OnpesiernieHye npe3nanyMa JIeHHHI paJICkoro OkKpyKHOTo BoeHHOTo cyza oT 30 siuBaps 2013 1.).

20 Ibid., at 131 (internal abbreviation omitted).

21 Constitutional Court of the Russian Federation, Judgment no. 21-P/2015, 15 July 2015 (transla-
tion provided to the European Commission for Democracy through Law (Venice Commission), Doc.
CDL-REF(2016)019, 23 February 2016). For a critical overview of this judgment, see Anexcanap
Biiankenarens u Mibs Jleun, ‘B npunuune Henbss, Ho MoxkHO! ... Koncturyunonnstit Cyx Poccun
u feno o6 obs3arenbHOCTH periennii EBponeiickoro Cyzaa o npasam yenoseka’, 108 CpasrumensvHoe
Koncmumyyuonnoe Obo3penue (2015) 152, at 152.
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‘the great majority, arguably all, of the provisions in the subsequent law of December
2015 are drawn directly from the Constitutional Court’s judgment’ in that opinion.??
Indeed, the filing of the deputies’ case led Russia to suspend updates on compliance
with the Anchugov & Gladkov and Yukos judgments since its resolution would be ‘de-
terminative for the procedure and possibility of execution of the above judgments’.?3
The deputies sought review of legislation that prioritized international treaties over
Russian law ‘even in the case when it contradicts the Constitution of the Russian
Federation’.?* Such phrasing suggests the preferred answer: that contradiction was
not tolerable in a state in which democratically elected legislators established state
policies under constitutional law.

The Duma deputies’ concern is not easily dismissed. A central tenet of rule-of-law
democracy is respect for the supreme law of the land. But preferring a domestic con-
stitution’s supremacy over an international treaty may really just obscure a prefer-
ence for a domestic court over an international tribunal (which is harder to control)
as the final interpretive authority. Even assuming a constitution’s prioritization, how
does one know when an international treaty contradicts domestic constitutional law?
Such contradictions may not be obvious. In Markin’s case, for example, was equal
treatment of military men and women forbidden by the Russian Constitution or just
one possible reading of it? What beyond the ipse dixit of a court from which there is
no appeal should justify a legal conclusion of contradiction? The RCC answered this
question mainly by drawing on the international and comparative law forms of argu-
ment analysed below. Unsurprisingly, the RCC agreed with the deputies that it should
have the final word.

1 International Law Arguments

The RCC’s opinion acknowledges the ECHR as ‘an integral part of its legal system’,
citing Article 15(4) of the Constitution. Citing other constitutional provisions, how-
ever, the Court asserts ‘the priority of the Constitution’ in this relationship.?* The em-
phasis is resolutely on the sovereignty of a Russian state that:

concludes international treaties and participates in inter-state associations, transferring some
of its powers to them, which, however, does not mean its renunciation of state sovereignty,
belonging to the foundation of the constitutional system and contemplating supremacy, inde-
pendence and self-sufficiency of the state power, fullness of legislative, executive and judicial
powers of the state on its territory and independence in international relations....2°

22 Venice Commission, Final Opinion on the Amendments to the Federal Constitutional Law on the
Constitutional Court, Doc. CDL-AD(2016)016, 10-11 June 2016, para. 59.

23 See Yukos communication, supra note 4.

24 Judgment no. 21-P/2015, supra note 21, para. 1.

25 Ibid., para. 2.2. The Court cited Arts 4(1) (on state sovereignty), 15(1) (‘supreme juridical force’ of the
Constitution) and 79: ‘The Russian Federation may participate in interstate associations and transfer to
them part of its powers according to international treaties and agreements, if this does not involve the
limitation of the rights and freedoms of man and citizen and does not contradict the principles of the
constitutional system of the Russian Federation.’

26 Ibid., para. 2.2 (internal citations omitted).
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This recitation is a non sequitur since, by ratifying the ECHR, Russia accepted the role
of the ECtHR to interpret the convention. Thus, there is no prima facie ‘renunciation
of state sovereignty’ in voluntary accession to the convention. Treaty ratification is
an exercise of sovereignty. It therefore seems too late to assert the ‘supremacy, inde-
pendence and self-sufficiency’ of state power. Halfway through its opinion, the Court
answered this ‘late-in-the-day’ critique:

It is not excluded, however, that an international treaty, which at the moment of accession
of the Russian Federation to it both from its literal meaning and the meaning attributed to
it in the course of application by an interstate body, authorized to do it by the international
treaty itself, was in conformity with the Constitution of the Russian Federation, subsequently
by means of interpretation alone (particularly at sufficiently high degree of abstract character
of its norms, inherent, in particular, in the Convention for the Protection of Human Rights
and Fundamental Freedoms) was rendered concrete in its content in the way that entered into
contradiction with the provisions of the Constitution of the Russian Federation...."

In other words, Russia agreed to be bound by the ECHR as it was understood in 1998
(when it was ratified). The convention conformed with Russian constitutional law at
that time. Subsequently, however, the ECtHR's evolutive interpretations changed the
convention’s meaning in ways that Russia could not have accepted —because it was in
conflict with its law — at the relevant time of agreement.

Did not Russia agree to this interpretive approach? Article 32 of the ECHR provides
that the ECtHR s jurisdiction ‘shall extend to all matters concerning the interpretation
and application of the Convention'. Article 46 provides that the parties ‘undertake to
abide by the final judgment of the Court in any case to which they are parties’.

The RCC cited two articles of the Vienna Convention on the Law of Treaties (VCLT)
to argue that Russia’s acceptance was not unconditional.?® First, the RCC implied that
the ECtHR has not always (in the words of Article 31) ‘interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in light of its object and purpose’. If it had done so, presumably, the ECtHR
would not have ‘subsequently ... rendered concrete [the ECHR's] content in the way
that entered intro contradiction with the provisions of the Constitution of the Russian
Federation’.

This argument gets at the heart of a dispute not just in ECHR law but also in the jur-
isprudence of many constitutional courts and interpretive bodies. The ECHR is a ‘living
instrument’, by which is meant that it can and should gradually change in meaning
to reflect (and not grow disconnected from) the changing natures of the societies it
serves.?’ But the ECHR is also very much an international legal document, a contract
agreed between sovereign states. Assuming there is agreement on the meaning of its
terms when it is ratified, can the parties remain bound to a different interpretation at
a later time? Are there any limits to this power to expand (or, perhaps, contract) the

27 Ibid., para. 3.

28 Vienna Convention on the Law of Treaties (VCLT) 1969, 1155 UNTS 331.

 This doctrine has long roots. See, e.g., ECtHR, Tyrer v. United Kingdom, Appl. no. 5856/72, Judgment of
25 April 1978, para. 31.
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meaning of the terms to which it agreed? On the other hand, this critique oversimpli-
fies the process of agreeing to, and abiding by, often capaciously crafted international
legal instruments.>* What meaning could the ECHR have if the 47 Council of Europe
members confined its reach to boundaries that their own courts set under their own
laws? That may be a reason why the VCLT itself states, in relevant part: A party may
not invoke the provisions of its internal law as justification for its failure to perform a
treaty.’3!

The RCC’s second legal argument from the VCLT is much less powerful. The RCC
cited Article 46, which provides a narrow ground to invoke internal law to invalidate
consent to a treaty. That basis is limited only to a ‘manifest’ (meaning ‘objectively evi-
dent’) violation of an ‘internal law regarding competence to conclude treaties’ that
‘concerned a rule of its internal law of fundamental importance’. The Court boot-
strapped this argument to the previous one, concluding that it ‘is, undoubtedly, mani-
fest’ (as that term is understood in Article 46) that Russia could not have meant to
consent to the ‘unconditional execution by Russia of the decisions of an interstate
body, adopted on the basis of such international treaty in the interpretation not con-
forming to the Constitution of the Russian Federation’.?? Since this non-conformity
can only be revealed on a case-by-case basis, ‘the issue in such cases is not validity or
invalidity of the international treaty for Russia as a whole, but it is only impossibility
to fulfil obligation to apply its norm in the interpretation, attributed to it by an author-
ized interstate body within the framework of consideration of a specific case’.??

2 Comparative Law Arguments

The RCC cited opinions by high courts in Germany, Austria, Italy and the UK to sup-
port its claimed right to authorize ‘[d]eviation from judgments’ of the ECtHR upon dis-
covering their contradiction with the Russian Constitution. Compared to the section
of the judgment advancing international law arguments, this section is more cursory
and conclusory, amounting to little more than three pages.

(i) Germany

The RCC identified Germany as providing ‘the most emblematic’ practice, citing the
well-known Gdrgiilii case for its ‘principle of priority’ of the German Basic Law over the
ECHR as interpreted by the ECtHR. The Venice Commission severely criticized this in-
terpretation (described in detail later in this article), concluding that the case was both
factually and legally distinguishable from the more extreme power the RCC claimed.
The RCC also cited the BVerfG's famous Solange-I judgment.>* It did so en passant in
a brief, closing sentence alluding to the ‘[s]imilar attitude’ expressed in it about the

30" Ibid., at 330 (observing that ‘negotiated treaties, “general principles” and “customary international law”

are vague, often deliberately left indeterminate by the negotiating state parties’).
31 VCLT, supranote 28, Art. 27.
32 Judgment no. 21-P/2015, supra note 21, para. 3.
33 Ihid.
3% See BVerfG 37, Solange-I, Order of the Second Senate, 2 BvL. 52/71, 29 May 1974.
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Court of Justice of the European Union (CJEU). But there was nothing similar in that
opinion to the RCC’s confrontational rejection of ‘subordination’. Rather, Solange-I
highlighted the German court’s concern that ‘so long as’ the European Community
(EC) lacked, inter alia, ‘a codified catalogue of fundamental rights’ as reliably fixed as
Germany's Basic Law, the German high court must retain the power to interpose a ju-
dicial review of rulings of the CJEU to guarantee the protection of fundamental rights.
But Russia had approved such a ‘codified catalogue’ — the ECHR as well as a judicial
mechanism built into that human rights system.

Interestingly, the RCC made no mention of Solange-II, which modulated the earlier
criticism with a new and well-known ‘solange’ clause. In that case, the BVerfG stepped
back from its theoretical need to provide protection against the infringement of funda-
mental rights in the German Basic Law by legislative acts of the EC. ‘As long as’ the EC
gave fundamental rights ‘effective protection ... substantially similar’ to that required
by the German Basic Law, the German court would not exercise its jurisdiction.?®> This
reticence, coupled with the merely theoretical expression of any disharmony in rela-
tions with the CJEU, was a thin reed for the RCC to rest its claim of a ‘practice’ of devi-
ation from ECtHR judgments by member states of the Council of Europe.

(ii) Italy

The RCC referenced two opinions of the Italian Constitutional Court. The first, Case
no. 238/2014, involved the application of a pension benefits law to Italians working
in Switzerland. The ECtHR had found a violation of the right to a fair trial (but no
violation of substantive property rights) for the timing and manner in which Italy’s
Parliament altered the pension law; lawsuits underway were, in a concrete sense,
pre-decided by changing the law.3¢ The Italian judgment cited by the RCC concerned
whether the substance of the Italian property law itself (that is, not the fair trial issue
decided by the ECtHR) was unconstitutional under either Italian constitutional prin-
ciples or ECHR principles made part of Italian constitutional law. The Italian court
considered this question to be groundless and allowed the pension law to remain in
place.?” The RCC considered the Italian Court to have ‘disagreed with the conclusions
of the European Court of Human Rights’, implying that there was conflict between
the ECHR and Italian constitutional law.

This holding, as described by the RCC, might appear to snub the ECtHR’s earlier
judgment, but this is misleading. The ECtHR was concerned with the timing and retro-
active application of the Parliament’s change to its law during ongoing litigation, not
with the substance of the law itself. The ECtHR held that the right to a fair trial was
violated by legislative interference with pending litigation.*® No merit was found in
the petitioners’ claim to pension calculations other than prescribed by the new law.?®

35 BVerfG 73, Solange-II, Order of the Second Senate, 2 BvR 197/83, 22 October 1986, para. 132.
36 ECtHR, Maggio and Others v. Italy, Appl. no. 46286/09, Judgment of 31 August 2011.

37 Ttalian Constitutional Court, Judgment no. 264, 19 November 2012, para. 3.

38 Maggio, supra note 36, paras 43-50.

39 Ibid., paras 60—64.
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Since the Italian court had accepted the merit of the fair trial violation in the ECtHR’s
Maggio judgment, there was no conflict to resolve.*’

The second opinion that the RCC referenced was a 2014 judgment concerning a
ruling of the International Court of Justice.*! This case was also not on point. The RCC
claimed the right to reject an international court’s judgments interpreting treaty ob-
ligations that Russia had ratified. But the Italian Court struck down several domestic
statutes for violating Italian constitutional principles. There was no claim (because
there was no issue) of any subordination of domestic courts by international ones:

First, it should be noted that the referring judge excluded from the subject-matter brought be-
fore this Court any assessment of the interpretation given by the ICJ on the norm of customary
international law of immunity of States from the civil jurisdiction of other States. The Court,
indeed, cannot exercise such a control. International custom is external to the Italian legal
order, and its application by the government and/or the judge ... must follow the interpretation
given in its original legal order, that is the international legal order.*>

Interestingly, the RCC made no mention of two Italian cases from 2007 that were much
more on point (but contrary to the RCC’s point of view).*? In the first case, the Italian Court
rejected the same VCLT argument advanced by the RCCin 201 5. Litigants before the Italian
court argued: ‘The Strasbourg Court’s claim to produce binding treaty norms is argued not
to be compatible with the general international legal order and moreover with the system
of the Vienna Convention, ... according to which the interpretation of any treaty must be
literal and objective.”** The Italian court categorically rejected this argument:

Compared to other international law treaties, the ECHR has the particular characteristic of
having provided for the jurisdiction of a court, the European Court of Human Rights, which
is charged with the role of interpreting the provisions of the Convention. ... Since legal norms
live through the interpretation which is give [sic] to them by legal practitioners, and in the first
place the courts, the national consequence ... is that the international law obligations under-
taken by Italy in signing and ratifying the ECHR include the duty to bring its own legislation
into line with the Convention, in line with the meaning attributed by the court specifically
charged with its interpretation and application. It is therefore not possible to speak of the juris-
diction of a court overlapping with that of the Italian courts, but of a pre-eminent interpretive
role which the signatory states have recognised in the European Court, thereby contributing to
clarifying their international law obligations in that particular area.*>

40

Judgment no. 264, supra note 37, para. 5.2 (noting that the European Court of Human Rights’ (ECtHR)
position in the Maggio case ‘coincides essentially with the principles asserted by this Court with regard to
the prohibition on the retroactivity of the law’).

Italian Constitutional Court, Judgmentno. 238, 22 October 2014. Germany sued Italy in the International
Court of Justice (IC]). Asserting state immunity, Germany opposed civil actions in Italian courts seeking

41

damages from Germany for crimes committed in Italy against Italian citizens during World War II. After
the ICJ ruled against Italy, the Italian Constitutional Court struck down Italian statutes requiring Italian
courts to respect the ICJ judgment.

42 See ibid., para. 3.1.

43 These are Italian Constitutional Court, Judgment no. 348, 22 October 2007; Italian Constitutional
Court, Judgment no. 349, 22 October 2007, concerning compensation for state seizures of property.

4 Judgment no. 348, supranote 43, at 13, para. 2.1.

45 Ibid., at 37-38, para. 4.6.
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The second case similarly concerned compensation for expropriated property. It
gave robust support for the harmony of domestic and ECHR law, which was a sharp
contrast to the Russian refrain of ‘subordination’.*® It also characterized the ECtHR as
having ‘the last word’ on the interpretation of the ECHR: ‘The interpretation of the
Rome Convention and of the Protocols is a matter for the Strasbourg Court, which
only guarantees the application of a uniform level of protection throughout the
member states.'*”

(iii) Austria

The RCC made a single-sentence reference to a 1987 judgment of the Austrian
Constitutional Court, Case no. B267/86 of 14 October 1987, asserting that the
Austrian Court had reached a conclusion on the ‘impossibility of conventional provi-
sions in the interpretation of the European Court of Human Rights, contradicting the
norms of the national constitutional law’. The case concerned whether Article 6 of the
ECHR applied to an administrative proceeding (namely, issuing a construction permit)
that the Austrian Court had not considered to require oversight by an independent tri-
bunal. One commentator’s summary suggests why it so appealed to the RCC:

The Court noted, however, that this would compel Austria to restructure radically its legal
structure and took the view that Austria could neither have intended to accept such conse-
quences when it acceded to the ECHR nor have foreseen that the European Court of Human
Rights would develop such a broad interpretation of civil rights. In the view of the VIGH
[Austrian Constitutional Court], the European Court of Human Rights’ extensive interpret-
ation of the civil rights concept in the Convention is a case of manifest judicial extension of
law for which there may be sound reasons, but which imposes obligations on states which they
neither intended nor agreed to accept.*®

The Austrian Court concluded (in the words of another commentator) that,
‘[a]lthough it would generally try to harmonize both legal orders, if there was no
margin for harmonization it considered itself bound by the basic principles of national
constitutional law’.**

If the story ended there, this case might have aligned the RCC with a famous con-
stitutional court and an early member of the Council of Europe. But the RCC omits
mention that, after the Austrian Court’s judgment, the ‘legislator reacted by making
the most profound changes’ to the Austrian Constitutional Statute to conform ad-
ministrative practices to the requirements of the ECHR.° This was in keeping with an

46 Judgment no. 349, supra note 43, para. 6.1.2: ‘It is therefore possible to infer from the case law of this
court a recognition of the principle of the special relevance of the Convention provisions in the light of
their content, which translates into an intention to guarantee, above all through interpretation, the ten-
dency to harmonise the Constitution with the ECHR and incorporate the guarantees contained in the
latter, which Parliament is found to respect and to further in ordinary legislation.’

47 Ibid., para. 6.2.

4 Ohlinger, Austria and Article 6 of the European Convention on Human Rights’, 1 European Journal of
International Law (1990) 286, at 290.

49 Thurnherr, ‘The Reception Process in Austria and Switzerland’, in H. Keller and A. Stone Sweet (eds), A
Europe of Rights: The Impact of the ECHR on National Legal Systems (2008) 311, at 362.

50 Ibid., at 347.
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evolution in Austrian thinking about the ECHR, which ‘has the rank of directly applic-
able federal constitutional law in Austria and is therefore formally fully equivalent to the
original catalogue of fundamental rights in the Austrian Federal Constitution’.>! Now,
in the event the Austrian Constitutional Court has perceived conflicts with obligations
under the ECHR, ‘the legislator has to give effect to the rights and freedoms of the
Convention and all courts and administrative authorities have to interpret the law in
a manner that does not infringe the rights of the Convention’.>? Referencing only the
holding, but not its aftermath, the RCC gave the misleading impression that Austria
shared its view of a la carte enforcement of ECtHR judgments. Viewed in context, how-
ever, the Austrian case stands for the opposite conclusion: the result was not defiance
of ECtHR interpretations but, rather, reform of national law.

(iv) The United Kingdom

Finally, the RCC stated that the UK Supreme Court ‘noted inadmissibility for the British
legal system of the conclusions and interpretation’ of the ECHR in Hirst (No. 2), con-
cerning prisoner voting rights.>* According to the RCC, the UK Supreme Court’s ‘legal
position’ was that ECtHR judgments are ‘not perceived as subject to unconditional ap-
plication; as a general rule, they are only “taken into consideration”; it is deemed pos-
sible to follow these decisions only in the event if they do not contradict fundamental
material and procedural norms of the national law’.

The RCC’s summary is partial and, consequently, inaccurate. True, the UK govern-
ment’s foot dragging in Hirst (No. 2) caused considerable concern. As the RCC notes,
Lord Mance, writing for the UK Supreme Court, acknowledged the limited authority
that Parliament gave to the Court in the Human Rights Act to ‘take into account’
ECtHR case law.>* But this RCC summary is out of context. The UK Attorney General
had ‘made a fresh challenge to the principles endorsed’ by the ECtHR s prisoner voting
rights cases and invited the Court to ‘take into account’ this case law by rejecting it.>>
Importantly, Lord Mance and his colleagues refused to do so, twice.>®

Lord Mance explored the issue under a subheading in the UK Supreme Court’s judg-
ment: ‘Should the Supreme Court follow the Strasbourg case-law?’ This question was
answered affirmatively, which point the RCC also omits to mention. The RCC’s opinion
overlooks a critical difference between its approach and that of the UK Supreme Court.
Lord Mance explored in theoretical terms the exceptional circumstances that would be
necessary to refuse to follow ECtHR precedents. Such a refusal, he suggested, was as
much about ‘meaningful dialogue between United Kingdom Courts and Strasbourg’

51 Ohlinger, supra note 48, at 286 (emphasis in the original).

52 Thurnherr, supra note 49, at 326.

>3 ECtHR, Hirst v. United Kingdom (No. 2), Appl. no. 74025/01, Judgment of 6 October 2005.

>+ See R v. Secretary of State for Justice, [2013] UKSC 63, para. 28. Lord Mance also noted the requirement
that ‘[s]o far as it is possible to do so, primary legislation and subordinate legislation must be read and
given effect in a way which is compatible with the Convention rights’. Human Rights Act 1998, 1998,
c. 42, Section 3(1).

> Secretary of State for Justice, supra note 54, para. 28.

56 Ibid., paras 34, 35.
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as it would be about judicial deference to ‘Parliament as the democratically elected
legislature to complete its consideration’, at which point ‘[t]here is no further cur-
rent role for this Court’.>” The new law that emerged from the RCC’s judgment, how-
ever, neither promoted inter-court dialogue nor legislative deference. Indeed, it was
premised on a need not to engage in dialogue with Strasbourg but, rather, to reverse a
relationship of subordination with it. The result of the RCC finding a conflict was dra-
conian action, as will be seen below.

3 The New Law

On 14 December 2015, Federal Constitutional Law no. 7-FKZ on the Constitutional
Court of the Russian Federation amended an already much-amended 1994 statute
that established the mechanics for the Court’s jurisdiction and authority.

A The Text

The law authorizes the RCC to hear a new category of civil action. According to Article
3.2, the RCC:

[s]hall upon requests [‘io 3armpocam’] by federal executive body competent to operate in the
field of protecting Russia’s sovereign interests within the procedure of considering complaints
filed against the Russian Federation, which is carried out by the interstate human rights protec-
tion institution according to an international covenant to which Russia is a party, resolve the
issue of feasibility [‘pa3perraet Bompoc o BosmoxkHocTH' | of the enforcement of the interstate
human rights protection institution’s decision.>®

The RCC’s translation of ‘pa3permraet Bompoc o BO3MOXXHOCTH as ‘resolve the issue
of feasibility’ is somewhat misleading. Feasibility in the sense of ease or convenience
is not really the question. Clarification is found in the new Article 104.4. Here, the
statute provides the only two conclusions that the RCC may reach to resolve such a
case: conformity (the Court’s translation of ‘o Bo3amoxxaHoctu') or non-conformity (‘o
HeBO3MOXXHOCTH') in whole or part with the Russian Constitution. Taken together,
these provisions suggest that ‘feasibility’ might better be understood to mean ‘possi-
bility’ (or ‘impossibility’).

This understanding is supported by the result that the law prescribes should a finding
of non-conformity be made. Articles 104.4 and 106 are unequivocal: ‘[A]ny measures
(acts) aimed at enforcement of respective interstate institution’s decision shall not be
taken (adopted) within the territory of the Russian Federation.”>® Thus, a finding of non-
conformity is an end to all discussion of the matter, not an invitation to dialogue about

57 Ibid., paras 34, 42.

8 Translation provided by the RCC. See Venice Commission, Amendments to the Federal Constitutional Law
on the Constitutional Court of the Russian Federation of 14 December 2015, Doc. CDL-REF(2016)006,
20 January 2016.

> In Russian, Art. 106 omits the adjectival phrase ‘for the protection of human rights and freedoms’ that
appears in the otherwise identical Art. 104.4(2).
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how to find conformity with existing law or even the feasibility of amending the law to
achieve conformity.

Procedural rules give priority to official government positions. Article 47.1, as
amended, permits decision without conducting a public hearing. Article 105 is amended
to provide that only the president and the government may petition the Court to interpret
constitutional provisions with the aim of ‘resolving the uncertainty in their reading’ in
the face of ‘discovered contradictions’ (‘BersiBUBIIIErocst mpotuBopeunst’) between the
Constitution and the interpretation given to the international treaty by the interstate
body. Thus, the ‘discovered contradictions’ that are the starting point for this discussion
are provided by government officials outside of an adversarial, public process.

B The Venice Commission’s Analysis: Yukos Foreseen

Drafts of this legislation attracted the attention of the Parliamentary Assembly of the
Council of Europe. Four days before President Vladimir Putin signed the draft into
law, the Parliamentary Assembly’s Legal Affairs Committee agreed to seek an opinion
from the Venice Commission.®® The commission severely criticized the law, primarily
on international law grounds. The commission found that the provisions of Articles
104.4 and 106 (prohibiting the execution of ECtHR judgments that the RCC finds do
not conform to the Constitution) ‘are in direct conflict with the obligations stemming
from the Vienna Convention on the Law on Treaties and from Article 46 ECHR.%!

The Venice Commission found these provisions too absolute. Its more forcefully worded
interim report described these amendments as presenting an ‘all or nothing’ approach with
the ‘black or white alternative’ of either ‘refusing the implementation of ECtHR judgments
—which is inadmissible — or through declaring that there is no conflict between these judg-
ments and the Russian Constitution’.®* No state action could remedy an RCC finding against
an ECtHR judgment; the text prohibits ‘any measures (acts) aimed at enforcement’ of such
ajudgment within Russian territory.®* Presumably, this included both specific measures (for
example, just satisfaction) and legal reforms, including constitutional amendment.

Such an absolute position was untenable under international law. The VCLT pro-
hibited it: ‘A party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty’.** According to the Venice Commission, ‘[n]o legal
argument at national law, including constitutional law, can justify an act or omission
which turns out to be in breach of international law’.®> The relevant international
law in this case was the set of treaty obligations in the ECHR. The Venice Commission

%0 Committee on Legal Affairs and Human Rights, Synopsis of the Meeting Held in Paris on 8 December

2015, Doc. AS/Jur (2015) CB 08, 10 December 2015.

Venice Commission, supra note 22, para. 31.

02 Ibid., para. 32.

03 Ibid., para. 129.

64 VCLT, supra note 28, Art. 27, which continues: ‘This rule is without prejudice to article 46. Art. 46 provides
only a limited exception by which a state may declaim consent to be bound to a treaty on grounds of a violation
of its internal law concerning competence to conclude treaties. This provision applies only if ‘that violation was
manifest [meaning “objectively evident”] and concerned a rule of its internal law of fundamental importance’.

%5 Venice Commission, supra note 22, para. 84.

61
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noted three intersecting provisions of relevance. Article 1 provides that member states
undertook to ‘secure to everyone within their jurisdiction the rights and freedoms de-
fined in Section T of this Convention’, to wit, Articles 2—18. Article 32 provides that an
integral role of the ECtHR extends ‘to all matters concerning the interpretation and
application of the Convention and the Protocols thereto’, including, necessarily, the
interpretation of those rights. Finally, Article 46(1) states that ‘[t]he High Contracting
Parties undertake to abide by the final judgment of the Court in any case to which they
are parties’.
Summing up the meaning of this obligation, the Venice Commission concluded:

The judgements of the Court therefore enjoy the authority of res judicata, both formally (they
could not be modified or contested beyond the ways permitted by the ECHR — through referral
before the Grand Chamber — or by the Rules of the Court — through requests for interpretation
or revision) and substantively (their content and conclusions are final and obligatory for the
parties concerned).®

Lest there be any doubt about this conclusion, the commission set forth its conclu-
sion with rare emphasis: ‘In other words, upon becoming a party to the Convention, the
state parties expressly accept the competence of the ECtHR to interpret, and not only apply,
the Convention.’®” This competence was to be applied ‘to the factual and legal circum-
stances of each specific case at the time of decision of the case’.°® This latter emphasis
was to rebut the Russian argument that the ECtHR deserved no respect for interpret-
ations that expanded ECHR obligations beyond what Russia could reasonably have
been understood to have accepted. The Venice Commission was unsympathetic to
that view:

|Bly ratifying the ECHR in 1998, the Russian Federation accepted the supervisory mechanism
at a time when the extent of the interpretative activity of the European Court of Human Rights
already appeared rather clearly. ... Therefore, even assuming that in a given judgment the
ECtHR had engaged in an evolutive interpretation, the respondent State would nevertheless be
bound to execute it in full.*”

If the RCC thought executing a particular Strasbourg judgment could not be done
without violating the Russian Constitution, then ‘there remains only one possibility’
for Russia to remain in compliance with its international obligations: ‘amending the
Constitution’.”®

The Venice Commission also criticized the law for other reasons. Its procedural
aspects, according a right of appeal exclusively to the president and government
without requiring a public hearing, privileged the side most likely to be antagonistic
to ECtHR judgments. Such a role ‘means that the Russian President and Government
can frame their case to the Constitutional Court on the basis that there is a discovered

66 Ibid., para. 98.

67 Ibid., para. 91.

Ibid. (emphasis in original).
9 Ibid., para. 120.

70 Ibid., para. 23.



948  EJIL30(2019).933-959

contradiction’ between Russia’s constitutional law and its international obligations.
But this might be a ‘discovered contradiction’ only ‘in the sense that it is the result
of a view taken of the Russian Constitution by the President or Government, in cir-
cumstances where it is not self-evident or obvious from the face of the relevant con-
stitutional provision’. Special access for only the government’s views ‘could exert an
important “weight” when the Constitutional Court reaches its conclusion’.”!

Finally, the Venice Commission criticized the RCC’s invocation of the Gdrgiilii case.
In its opinion for the Duma deputies, the RCC noted with favour the BVerfG’s 2004
judgment. The RCC thought it was ‘the most emblematic’ of the practices of those
European states that the RCC perceived to have deviated from ECtHR judgments,
just as the RCC proposed to do.”? The RCC read the German high court’s judgment
as having ‘formulated the principle of priority’ of a national constitution over ECtHR
judgments. By extension, ECtHR judgments ‘are not always obligatory for execution
by the [German] courts, but they must not remain fully without attention; national
justice must take these decisions into account in a proper way and carefully adapt
them to the internal legislation’.”> The RCC’s reading aligned nicely with its proffered
position as final adjudicator of compliance with an ECtHR judgment.

The Venice Commission found ‘evident differences’ between the Russian and
German approaches. First and foremost, only the Russian approach allowed for a
‘direct review of the constitutionality of an ECtHR-decision and leads to a decision
about the feasibility’ of its enforcement in Russia.”* The German approach focused
on individuals claiming a right under the German Basic Law, whereas only the state
could petition the RCC regarding a ‘discovered contradiction’ between the ECtHR deci-
sion and the Russian Constitution.

The biggest difference, however, was a philosophical one. The Russian approach
was binary and absolute; the RCC’s only choice was whether an ECtHR judgment con-
flicted with the Russian Constitution, and, if it did, the only option was forbidding
its enforcement. The Venice Commission concluded that this approach ‘prevents dia-
logue and does not allow to find solutions in the future’.”> ‘In contrast’, the German
approach ‘is based on the idea of cooperation and harmonization between the two
legal regimes’.”®

Indeed, dialogue and harmonization were the twin themes of the Gérygiilii case. The
BVerfG actually rejected the interpretation of a regional court that was much closer
to the RCC’s view. The Naumburg Higher Regional Court concluded that ‘neither in
interpreting the European Convention on Human Rights nor in interpreting national
fundamental rights could domestic courts be bound by the decisions’ of the Strasbourg
Court.”” To the contrary, the BVerfG held that the ECtHR’s judgments ‘are binding on

7L Ibid., para. 79.

Judgment no. 21-P/2015, supranote 21, para. 4.
73 Ibid.

7+ Venice Commission, supra note 22, para. 135.

7> Ibid., para. 136.

76 Ibid., para. 138.

Gorgtilti, supranote 16, para. 18.
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the parties to the proceedings and thus have limited substantive res judicata’.”® More
generally, ‘[t]he decisions of the [ECtHR] in proceedings against other States parties
merely give the states that are not involved an occasion to examine their domestic
legal systems and, if it appears that an amendment may be necessary, to orient them-
selves to the relevant case-law of the [ECtHR]".”

The BVerfG did allow for a very narrow circumstance when such priority might not
be accorded an ECtHR judgment. Crafting this exception, the BVerfG used similar lan-
guage to its famous Solange judgments:

As long as applicable methodological standards leave scope for interpretation and weighing
of interests, German courts must give precedence to interpretation in accordance with the
Convention. The situation is different only if observing the decision of the ECHR, for example
because the facts on which it is based have changed, clearly violates statute law to the con-
trary or German constitutional provisions, in particular also the fundamental rights of third
parties.®"

The application of this exception was easy to see in the facts of the Gérygiilii case, which
concerned a custody dispute. The length of time that the case took to travel up and
down the German judiciary, and across the ECHR system, naturally could have af-
fected a new determination of ‘the best interests of the child’ under German law.®! It
was therefore conceivable (although not applicable here) that a German court might
reach a different result than the ECtHR because of factual differences that incidentally
might have affected the ultimate goal of harmonization, not a battle of sovereignties.$>

This context is omitted from the RCC’s judgment in the Duma deputies’ case.
Without it, the German approach sounds much more independent, reducing the role
of the ECHR and the ECtHR's case law to ‘a guiding line for interpretation’ of rights
under the German Basic Law so long as this line ‘does not lead to restriction or dero-
gation of basic rights of citizens’.®3 In fact, the German approach seems to be based
on an entirely different philosophical foundation. In Germany, it is ‘the task of the do-
mestic courts to integrate a decision of the [ECtHR] into the relevant partial legal area
of the national legal system’,%* not to defend state sovereignty from the interference of
a foreign international court.

Furthermore, the RCC also does not mention an important follow-up to the Gérgiilii
case. In the 2011 Preventive Detention case, the German Constitutional Court departed

78 Ibid., para. 38.

79 Ibid., para. 39 (citation omitted).

80 Ibid., para. 62; see also Frowein, ‘The Binding Force of ECHR Judgments and Its Limits’, in S. Breitenmoser
et al. (eds), Human Rights, Democracy and the Rule of Law: Liber Amicorum Luzius Wildhaber (2007) 261, at
263: ‘The Federal Constitutional Court took that problem into account and made clear that the binding
force of the judgment is limited by the res judicata and would not be valid after the facts would have
changed.’

8L Gérgiilii, supra note 16, para. 55.

82 Ibid., para. 69.

83 Judgment no. 21-P/2015, supra note 21, para. 4.

84 Gorgiilii, supra note 16, para. 58.
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from an earlier view upholding a German law on the subject, in the process aug-
menting its Gdrgiilii position on inter-court dialogue and sovereignty:

The openness to international law of the Basic Law is thus the expression of an understanding
of sovereignty which is not only not in conflict with an integration into international and
supranational contexts and their further development, but actively presumes and expects
them. Against this background, even the ‘last word’ of the German constitution is not opposed
to an international and European dialogue of courts, but is the normative basis for this.®>

The Court also noted that its case law established the ‘constitutional significance’ of
the ECHR and the ECtHR judgments to the ‘interpretation of the fundamental rights
and rule-of-law principles of the Basic Law’.8¢ This ‘effectively raised the ECHR and the
Strasbourg jurisprudence to the level of constitutional law as aids to interpretation for
determining the content and scope of the fundamental rights and rule-of-law guaran-
tees of the Basic Law’.%”

4 Implementation: Exercising the ‘Right to Object’

A The First Case: Anchugov & Gladkov

On 2 February 2016, before the Venice Commission had completed its interim opinion,
the Russian Ministry of Justice appealed the ECtHR judgment in Anchugov & Gladkov.
As noted above, this case had already been chosen six months before the law author-
izing its review was drafted.

It was an interesting choice. First, the case presented an issue about which another
member state (the UK) also resisted the ECtHR's judgments.®® Thus, Russia could
claim company resisting a controversial judgment. Second, the ECtHR s judgment was
unanimous; the Russian judge on the Court agreed that Russia had violated the ECHR.
By disagreeing with its ‘own’ judge, Russia could claim a principled motivation, not
one of self-interest. Third, this case concerned a provision of the Russian Constitution.
Like Markin, it more directly challenged the RCC’s authority.

1 The Strasbourg Court’s Judgment

Anchugov & Gladkov concerned Article 32(3) of the Russian Constitution, which de-
nies the franchise to ‘citizens kept in places of confinement by a court sentence’. The
petitioners — incarcerated convicts — alleged this prohibition violated their freedom
of expression (Article 10), freedom from discrimination (Article 14) and right to free
elections (Article 3, Protocol 1). The ECtHR held only that the elections provision was

85 BVerfG, Preventive Detention, Judgment of the Second Senate, 2 BvR 2365/09, 4 May 2011, para. 89.

86 Ibid., para. 88.

87 Andenas and Bjorge, ‘Preventive Detention. No. 2 BvR 2365/09', 100 American Journal of International
Law (2011) 768, at 771 (internal quotation marks and citation omitted).

88 See Hirst (No. 2), supra note 53; ECtHR, Greens & M.T. v. United Kingdom, Appl. nos 60041/08 and
60054/08, Judgment of 11 April 2011.
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violated; the other complaints were held as being either inadmissible or presenting no
separate issues worth further consideration.

This case was relatively easy for the ECtHR; its Grand Chamber had already ruled
that prisoners have voting rights in Hirst v. UK (no. 2).%° A lower-level Russian court ar-
gued that the Russian disenfranchisement law satisfied that precedent by ‘attach[ing]
decisive weight to the proportionality and reasonableness of establishing this measure
in law’.°° The ECtHR disagreed, noting the similarities to Hirst and finding no support
for the lower-level court’s interpretation of the constitutional provision in any Russian
case law or judicial practices.’!

In its arguments, Russia returned to the theme of subordination, foreshadowing
the December 201 5 law that would be used to reconsider the ECtHR’s judgment. First,
Russia argued that the case was inadmissible because of its subject matter: ‘[T]he
Constitution was the highest-ranking legal instrument within the territory of Russia
and took precedence over all other legal instruments and provisions of international
law,” including the ECHR.?> The ECtHR rejected this argument, citing Article 1, by
which Russia agreed to ‘secure to everyone within their jurisdiction the rights and
freedoms’ in the ECHR:

That provision makes no distinction as to the type of rule or measure concerned and does not
exclude any part of the member States’ ‘jurisdiction’ from scrutiny under the Convention. It
is, therefore, with respect to their ‘jurisdiction’ as a whole — which is often exercised in the first
place through the Constitution — that the States Parties are called upon to show compliance
with the Convention.”*

Russia viewed the constitutional origin of its disenfranchisement provision (as op-
posed to the UK's statutory basis to disenfranchise convicts) as the distinguishing
feature. Pursuant to Article 135 of the Russian Constitution, its alteration ‘would ne-
cessitate adoption of a new Constitution’. This ‘democratic vision of Russia’ must be
accorded a wide margin of appreciation.

The ECtHR acknowledged a margin of appreciation for election rights, but it reserved
for itself ‘to determine in the last resort’ whether ECHR requirements were satisfied.’*
Citing Article 27 of the VCLT, the ECtHR found the constitutional source for the disen-
franchisement provision insufficient to distinguish Hirst (No. 2).°> The ECtHR advised
that Russia could meet its international legal obligations ‘through some form of polit-
ical process or by interpreting the Russian Constitution by the competent authorities
— the Russian Constitutional Court in the first place — in harmony with the ECHR in
such a way as to coordinate their effects and avoid any conflict between them’.”°

89 Hirst (No. 2), supra note 53.

9 Anchugov & Gladkov, supra note 6, para. 23.

9L Ibid., paras 101, 105-106.

92 Ibid., para. 48.

93 Ibid., para. 50 (internal citations omitted).

9 Anchugov & Gladkov, supra note 6, paras 95-96.
95 Ibid., para. 108.

9% Ibid., para. 111.
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2 The RCC’s Response

These very same arguments were reheard in the much more sympathetic forum of the
RCC nearly three years later.”” The RCC’s judgment begins by noting that ‘the inter-
action of the European conventional and the Russian constitutional legal orders is
impossible in the conditions of subordination’.”® The RCC offered that it ‘is ready to
look for a lawful compromise for the sake of maintaining this system’, so long as that
could be done within the bounds of conformity to the Russian Constitution.?” (This
phrase appears almost verbatim in the RCC’s earlier judgment of 14 July 2015.) Thus,
the real issue for the RCC was whether the ECtHR’s judgment in Anchugov & Gladkov
could be executed within the confines established by the Russian Constitution, which
confines were not to be changed in order to comply with any judgment of the ECtHR.
To do so would be ‘subordination’ of the Russian system to the European one.

But had not the Russian Federation acceded to the interpretive authority of the
ECtHR when it joined the Council of Europe and ratified the ECHR? Yes, the RCC ac-
knowledged, but only ‘in the context of the circumstances and conditions, on which
Russia has signed and ratified it’.’°° In 1998 (when Russia ratified it), the RCC asserted
that this could only have been done:

proceeding from the understanding that Article 32 (Section 3) of the Constitution of the
Russian Federation was fully in accord with the prescriptions of Article 3 of Protocol No. 1 to
the Convention and therefore needed no alteration. The Council of Europe had no questions
connected with possible contradictions between them either. In other words, both Russia and
the Council of Europe recognized that [these provisions of the Russian Constitution and the
Convention| were in full accord with each other. From that moment and until now these norms
(rules) corresponding to each other underwent no textual changes.'*!

No textual changes, but, by implication, the ECtHR had made an interpretive change.
Although Russia had granted that Court authority to find that Russia had violated
the ECHR, this was a limited grant because ‘Russia is not entitled to conclude inter-
national treaties not conforming to the Constitution of the Russian Federation’.!*?
Russia ‘gave no consent during its ratification’ — indeed, it could not give such consent
— to an interpretation of the Convention that violated its own Constitution. In other
words, ‘judgments of the European Court ... are subject to realization on the basis of
the principle of supremacy and supreme legal force of exactly the Constitution of the
Russian Federation in the legal system of Russia, international-law acts being an in-
tegral part of it’.10

97 Perhaps strategically, the RCC chose not to make use of the full panoply of its power in this first case. It

could have decided the case without holding a hearing (under revised Art. 47(1)); it not only chose to

hold one but also agreed to hear from numerous presenters, including Anchugov himself and represen-

tatives of Gladkov.

%8 Constitutional Court of the Russian Federation, Judgment no. 12-I1/2016, 19 April 2016, at 7, s. 1.2
(translation by the RCC).

99 Ibid.

100 Tbid., at 8, s. 4.2.

101 Thid., at 19, s. 4.2.

102 Thid., at 17, s. 4.2.

103 hid., at 18, s. 4.2.
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Or, to be more precise, ‘exactly the Constitution’ as interpreted by the RCC. The
ECtHR could give evolutive judgments to the ECHR as a living document, but the RCC
warned that it did so at its own risk. The RCC thus justified its approach as a help, not
a hindrance, to the ECtHR:

[T]he Constitutional Court of the Russian Federation notes that if as an exception it deems it
necessary to enjoy the right to objection, it is only in order to make contribution to the crys-
tallization of the developing practice of the European Court of Human Rights in the field of
suffrage protection, whose decisions are called upon to reflect the consensus having formed
among states parties to the Convention.!'*

Disenfranchisement of Anchugov and Gladkov was Russia’s ‘contribution to .
the field of suffrage protection’! Russia’s approach to disenfranchising convicts d1d
comply with ECtHR precedents, just as the lower-level court had first explained.
Russian law required judges, when imposing a sentence for certain crimes, to ‘take
into consideration the fact that such sentence will mean for the convicted per-
son also the restriction of his electoral rights’, which is precisely the individual
consideration that the ECtHR criteria demanded. The fact that the ECtHR had
been unpersuaded by these arguments in 2013 was countered by providing offi-
cial statistics in this 2016 judgment.!?®> Likewise, Anchugov’s and Gladkov's dis-
enfranchisement ‘does not violate the principle of proportionality’, and, in any
event, ‘reconsideration of judicial decisions in their cases and compensation of
any damage is impossible’.1°® Therefore, the RCC held that it was impossible to exe-
cute the ECtHR’s Anchugov & Gladkov judgment in the manner that the ECtHR had
suggested. On the other hand, its execution as outlined by the RCC was ‘possible
and realizable in Russia’s legislation and judicial practice’, either with additional
legislative reforms or according to the interpretation of existing legislation found
in the RCC’s judgment.

Perhaps signalling its disagreement little over a year later, the Strasbourg Court
joined 24 separate applications raised by prisoners complaining about their dis-
enfranchisement for examination in a single judgment.!” Citing Anchugov &
Gladkov, the ECtHR found the same violation and ordered the payment of modest
amounts (none exceeding €30) to each applicant. It is hard to say for whom this
was a victory.

B The Second Case: Yukos v. Russia

The second case decided under the new law (like the first, selected in June 2015) pre-
sented a greater challenge to the ECtHR’s authority. The Ministry of Justice petitioned
the RCC to review the ECtHRs just satisfaction judgment in Yukos v. Russia, asserting
to have ‘discovered uncertainty in the question of the possibility to execute’ the

104 Thid., at 24, s. 4.4.

195 Ibid., at 32,s. 5.3.

106 Thid., ss 6, 7.

107 ECtHR, Isakov & Others v. Russia, Appl. no. 54446/07 and 23 others, Judgment of 4 July 2017.
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ECtHR’s judgment without violating the Russian Constitution.!°® As with its review of
Anchugov & Gladkov, the RCC again opted to hold a hearing (notwithstanding its new
authority not to do so) and filled its chamber with lawyers offering additional inter-
ventions. Most were from official institutions (for example, representatives from the
president, Council of the Federation, government and the procurator general). In add-
ition, J.P. Gardner, the lawyer who represented Yukos before the Strasbourg Court was
invited; for unexplained reasons, his written submissions were merely ‘announced in
the hearing’. Other ‘interventions’ were allowed from the Presidential Council for the
Development of Civil Society and Human Rights and the Institute of Law and Public
Policy, a non-profit organization, and from a professor of law from Saint-Petersburg
State University, N.A. Sheveleva, who ‘prepared an opinion in the case, having exam-
ined the submitted documents and other materials, including written observations
of former shareholders of OAO Neftyanaya Kompaniya Yukos — companies “Hulley
Enerprises [sic] Limited” and “Yukos Universal Limited” signed by the Director of these
companies T. Osborne’.'?” (No arguments from any of these sources is referenced as
such in the opinion.)

In 2011, the ECtHR held that tax prosecutions that led to the bankruptcy of Yukos,
Russia’s largest private oil company (and, ultimately, the arrest of its leadership), vio-
lated Article 6 and Article 1 of Protocol 1 of the ECHR.!? In 2014, the ECtHR as-
sessed €1.8 billion in damages to be paid.''! On 19 January 2017, the RCC issued
its own judgment on the question ‘of the possibility to execute in accordance with
the Constitution of the Russian Federation the judgment of the European Court of
Human Rights’.''?> The RCC held that Russia could not use the state budget to pay the
2014 just satisfaction award.

The RCC began by flatly challenging the ECtHR’s interpretive role. Describing provi-
sions of the ECHR as ‘highly abstract’, the RCC asserted that when the ECtHR ‘attrib-
utes to a term used in it other meaning than its usual one or carries out interpretation
contrary to the object and purpose’ of the ECHR, ‘a state in whose respect the judg-
ment in this case has been delivered is entitled to refuse to execute it as going beyond
the obligations, voluntarily taken upon itself when ratifying the Convention’.'!3

This language was drawn from Article 31 of the VCLT. The RCC’s logic was the
same as in its 2015 advisory opinion and in its 2016 judgment on Anchugov &

108 Tloctanosnenue no. 1-I1/2017 (19 January 2017) 1o aeiy o paspelieHnn BOIpoca 0 BO3SMOKHOCTU
ucroyiHeHuss B cooTBeTcTBUUM ¢ Koncturynmeit Poccuiickoit ®epepauuu [MOCTAaHOBIICHUS
Espomneiickoro Cyaamno npaBam uennoBeka oT 31 utosst 2014 roga o gemy ‘OAO ‘Hedtanas koMmnanus
‘FOKOC’ nporus Poccun’ B cBsi3u ¢ 3anpocom Munucrepersa roctunuy Poceniickoit denepannu (an
English translation was provided by the Russian Federation Ministry of Justice; see Secretariat of the
Committee of Ministers, Doc. DH-DD(2017)207, 22 February 2017).

109 TTocTanosnenue no. 1-11/2017, supranote 108, at 2.

10 0AO Neftyanaya Kompaniya Yukos v. Russia, Appl. no. 14902/04, Judgment of 20 September 2011,

para. 2.

OAO Neftyanaya Kompaniya Yukos v. Russia, Appl. no. 14902/04, Judgment (Just Satisfaction) of 31

July 2014.

112 TloctaHoBienue no. 1-I1/2017, supranote 108, at 1.

13 Ibid., at 5.
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Gladkov. Russia had ratified the ECHR in 1998 based on an understanding that
its terms were consistent with its constitutional order. If the ECtHR subsequently
interpreted the ECHR in a different way, than this interpretation was beyond the
obligations that Russia had accepted.

The Russian Court acknowledged that the ECHR was a ‘living instrument’ that
could ‘take into account objective changes in the field of human rights protec-
tion’. What these ‘objective changes’ were, or how they were to be discovered, the
RCC left unsaid. The RCC immediately asserted, however, that interaction with the
‘European conventional ... legal order|[] is impossible in the conditions of subordin-
ation’.!'* The RCC thus seemed to concede that its international legal obligations
were not fixed according to the meaning of the ECHR in 1998 but were neverthe-
less governed by an undefined idea of ‘national constitutional identity’.

This might be contrasted with the approach of the Supreme Court of the Russian
Federation, whose analysis ran in the opposite direction. In 2003, the Russian
Supreme Court examined section 3(b) of Article 31 of the VCLT.''®> Section 3(b)
provides the general rule that, together with the text and the context of a treaty,
interpretation shall take into account ‘[a]ny subsequent practice in the applica-
tion of the treaty which establishes the agreement of the parties regarding its
interpretation’. Specifically referencing the ECHR and the ECtHR, the Supreme
Court instructed that ‘the application of the above-mentioned Convention by
the courts must be carried out taking into account the practice of the European
Court of Human Rights in order to avoid any violation of the Convention’.!'® The
Supreme Court emphasized that decisions with respect to the Russian Federation
by the ECtHR and the Council of Ministers (enforcing its judgments) ‘are binding
for all organs of state power of the Russian Federation, including in that number
the courts’.'1?

This is the opposite conclusion that the RCC reached in 2017, drawing on a different
part of Article 31. How does the RCC square ‘objective changes’ that are acceptable to it
with violations of Article 31, which are not? The RCC positioned itself to make the final
determination of the permissible extent of the ECtHR'’s ‘evolutive’ judgments when
these raised interpretive issues regarding the Russian Constitution. Of course, the RCC
also reserved for itself the exclusive authority to identify those instances as well.

The RCC cautioned that this entitlement ‘to deviate from fulfilment of the obli-
gations’ of the ECHR was limited to ‘exceptional cases and in the presence of suffi-
ciently weighty reasons’. These ‘exceptional cases’ not only involve collision between
the ECHR and the Russian Constitution but also:

14 Ibid., at 4.

15 TTynkr 10, ITocranosnenue ITnenyma Bepxosrnoro Cyna Poccniickoit @enepanuu, No. 5 (10 okTs6ps
2003 r.) (c ”3BMEHEHUsIMHU, BHECEHHBIMU 1TocTaHoBIIeHHeM [Tinenyma ot 5 mapta 2013 . No. 4).

1o Ibid.

17 Ibid., at myHkT 11; see also ITynkt 2, IloctanoBnenune Ilnenyma BepxoBnoro Cyna Poccuiickoit
Denepanun, no. 21 (27 urons 2013 r.), broadening this instruction to include ECtHR judgments con-
cerning other member states in sufficiently analogous circumstances.
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as arule, concern not so much the main content (essence) of some or other rights and freedoms
as such, as their concretization by way of interpretation in judgments of the European Court
of Human Rights, including if the result of such interpretation is the denial of legal construc-
tions, which have formed in the Russian legal system as a result of exercise by the federal legislator of
his prerogatives....'!8

Thus, ECHR law is not the only moving target. Russian constitutional law can change
as well ‘as a result of exercise by the federal legislator of his prerogatives’. Of course,
the range of legislative action is controlled by the RCC, which polices the boundaries
of acceptable (that is, constitutional) legislation. If the RCC deems the legislator’s
changes to be constitutional, but these same legislative actions seem to be incon-
sistent with the ECHR, then the real subordination is the ECtHR under the RCC, which
controls both the meaning of the Constitution and also (by extension) the range of
Russia’s international obligations under the ECHR.

What put the Yukos case into the category of ‘exceptional cases’ and ‘sufficiently
weighty reasons’ that rendered the Strasbourg Court’s judgment unworthy of execu-
tion? Or, more bluntly, why should Russia not pay Yukos shareholders the just satisfac-
tion awarded by the ECtHR? The RCC gave two reasons.

First, ‘principles of equality and fairness, commensurability (proportionality) and
inevitability of liability would have been breached’.!'® The Court cited six applicable
constitutional provisions.'?° More specifically, the Court referenced ‘the conditions of
political and economic instability’ of the 1990s before observing that ‘the court may
excuse the tax authorities’ missing of the time-limit’ set by a statute of limitations.!?!
This was an odd excuse, seeing as the tax authorities were rather strictly enforcing tax
rules from the same period when these worked against the interests of Yukos.

Second, the RCC seemed to conclude (in passages worth quoting at length) that
Yukos was too big and too bad a company for the law to be strictly applied to its benefit:
‘[T]he company, using refined illegal schemes, showed itself as a malicious non-payer
of taxes.'?2 The RCC concluded:

| Yukos's| activity, bearing in mind its place in [the] country’s economy, even if we leave without
legal analysis the question of fairness of methods of company’s assets formation in a strategic-
ally important and one of [the] most profitable branches of [the] Russian economy, thanks to
which it became one of the biggest economical subjects (and, accordingly, the largest poten-
tial taxpayers) in Russia, had a law-ruining effect, hindering stabilization of constitutional law
regime and public legal order. Nor did the European Court of Human Rights, delivering the

18 Ibid., at 6-7 (emphasis added).

19 Thid., at 9.

120 Russian Constitution, Art. 15, paras 1, 2 (supreme juridical force of the Constitution and obligation to
observe it and Russian laws); Art. 17, para. 3 (the exercise of rights shall not violate the rights of others);
Art. 19, paras 1, 2 (equal protection of the law); Art. 55, paras 2, 3 (limitation of rights only by law to the
extent necessary to achieve essential purposes); Art. 57 (everyone must pay lawfully established taxes but
tax law may not have retroactive effect); and Art. 79 (participation in international associations only in
conformity with constitutional law).

121 TToctanosnenue no. 1-I1/2017, supra note 108.

122 1bid., at 14.
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Judgment of 20 September 2011, deny the presence of a large-scale schemes [sic]| of evasion
of taxpaying in the company’s activity.

In this context, payment of such a huge monetary sum, awarded by the European Court of
Human Rights to former shareholders of a company having built illegal schemes of evasion
of taxation, their heirs and legal successors from the budget system, which was regularly not
receiving from it in due amount enormous tax payments, necessary, inter alia, for the fulfil-
ment of public obligations before all citizens, getting over financial and economic crisis, in itself
contradicts constitutional principles of equality and justice in tax relations....!

‘In the concrete historical circumstances’, the Court concluded, Yukos ‘(having highly
professional lawyers at its disposal) should not have expected an application of the
branch norm on the time-limit for holding a taxpayer liable for tax offences in the
understanding, comfortable for realization of unlawful goals, but diverging from its
constitutional law meaning’.12*

In short, Yukos was too bad, and the country too needy, for anyone to expect some-
thing as formalistic as a statute of limitations to be rigorously applied. Compensating
Yukos (in effect, undoing the tax assessment) in such a circumstance violated Russia’s
constitutional principles ranging from its equal protection provisions, to its require-
ment that the law be strictly enforced, to its felt need for justice.

The RCC's solution to this impasse sounded in diplomacy more than law, since the
RCC deemed it necessary ‘to look for a lawful compromise for the sake of mainten-
ance of this [European human rights] system’.'?> At a regularly scheduled deputies’
meeting of the Committee of Ministers of the Council of Europe, the Russian delega-
tion informed the assembled deputies that the RCC ‘in particular ... deemed it possible
for the government to initiate the consideration of the question of payment to Yukos
shareholders’ under certain conditions.!2®

Those ‘certain conditions’ were to be found in paragraph 7 of the RCC’s judgment, the
final paragraph before the summation of the Court’s holding.'?” This paragraph states
the RCC's view that, although the Court did not recognize ‘the imperative obligation
to execute’ the ECtHR'’s judgment in the case because of its failure to conform to the
Russian Constitution, the Court ‘nevertheless does not exclude the possibility to manifest
good will of the Russian Federation in determining the bounds of such compromise and
mechanisms of its attainment in respect of shareholders of OAO Neftyanaya Kompaniya
Yukos, who suffered from the unlawful actions of the company and its management’.!?%
Having thus put the onus for any rights violations squarely on the shoulders of the party
determined by the ECtHR to have been the victim, the Court continued:

123 Ibid., at 14.

124 Thid., at 15.

125 Tbid., at 21, para. 7.

Decisions, Ministers” Deputies, OAO Neftyanaya Kompaniya Yukos v. Russian Federation (Application
no. 14902/04), Doc. CM/Notes/1280/H46-26, 1280th Meeting, 10 March 2017, para. 2, n.1. Eight
months later, Russia informed the committee that it had ‘organized the payment of compensation of costs
and expenses’ associated with the case. Secretariat of the Committee of Ministers, Communication from
the authorities concerning the case of OAO Neftyanaya Kompaniya Yukos v. Russian Federation (Application
no. 14902/04), Doc. DH- DD(2017)1342, 27 November 2017.

127 Tloctanosienue no. 1-I1/2017, supranote 108, at 21, para. 7.

128 Ibid.
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In this connection, the Government of the Russian Federation is competent to initiate the con-
sideration of the question of payment of respective sums in the procedure of distribution of
newly revealed property of a liquidated legal person provided for by the Russian and foreign le-
gislation which may be carried out only after settlements with creditors and taking of measures
to reveal other property (for example, concealed on foreign accounts). However, such payment,
proceeding from the legal positions expressed in the present Judgment, in any event must not
affect budget receipts and expenditures, as well as the property of the Russian Federation.'*®

It would seem that the compromise suggested by a payment that would ‘not
affect budget receipts’ had to do with the imposition of civil liability on Mikhail
Khodorkovsky as the chief executive of Yukos.!* Perhaps it is imagined that a
partial payment of one Strasbourg judgment with the sequestered funds owed in
another Strasbourg judgment could somehow be deemed just satisfaction. Yukos
v. Russia is now an ECtHR judgment not just ignored or left unexecuted, which has
happened before and not just with Russia. This time, an ECtHR judgment has been
openly and directly rejected by order of a member state’s highest court. That is a
first for the Council of Europe.

5 Conclusions

For those who see virtue in the European human rights system, there is much to dislike
in Russia’s new law and its first applications by the RCC. What the RCC gives with one
hand, such as acknowledging the ECHR as a ‘living instrument’ and recognizing the
legitimacy of the ‘evolutive’ nature of the ECtHR’s judgments, it takes away with the
other, along with a bit more. Whenever it suspects an ECtHR judgment may conflict
with the Russian Constitution, the RCC is now empowered to decide whether to allow its
enforcement, removing the ECtHR's res judicata authority. What is more, the rationale
behind this power casts aspersions on the ECtHR’s good faith in interpreting the ECHR.
The implications for the European human rights system are grim if this approach
proliferates among other member states. The former ECtHR president, Guido Raimondi,
has emphasized the value of interpreting the ECHR as a living instrument to ensure
‘the strong impact and the remarkable dynamism of European human rights law’.'3!
This interpretive power keeping the convention current can also threaten the ECtHR’s
legitimacy; detractors complain that this judicial power will replace democratic gov-
ernance by popular majorities in sovereign states.'>? So far, other states have largely
perceived harmonization of their national and international legal obligations as both

129 Thid., at 21, para. 7.

See Notes on the Agenda, Doc. CM/Notes/1294/H46-23, 22 September 2017 (noting that compensation

transferred to Khodorkovsky’s account in just satisfaction of a judgment of violation by the ECtHR in a

related case ‘had been seized by the Federal Bailiff Service in the enforcement proceedings to recover par-

tially the damages awarded against him’, totalling roughly 17.4 billion rubles).

131 Speech of Guido Raimondi, Conferral of the Treaties of Nijmegen Medal, Nijmegen, 18 November 2016.

132 “The challenge is to the very idea of the Convention system. It questions the authority, and even the legit-
imacy of the European Court of Human Rights. ... It takes aim at what is said to be a judicial activism at
the European level, over-reaching by a judicial European institution, over-riding national democracy and
over-turning national decisions.’ Ibid.
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possible and desirable. Russia’s approach challenges both assumptions, primarily by
starting from the more antagonistic assumption that its courts are at risk of ‘subor-
dination’ to Strasbourg.

There is some hope in the continued interaction that Russia has maintained with
Strasbourg that a solution may be achieved.'?* But, if Russia’s new law remains in
place, then, like Chekhov’s gun, it is likely that the RCC will use it again. This is a play
that is dangerous for other member states to watch.

133 On 25 September 2017, Russia ratified Protocol no. 15, which amends some of the admissibility criteria
in the ECHR and adds references to the principles of subsidiarity and the margin of appreciation to the
convention’s preamble.





