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social equality model, guided by collective interests rather than individual rights, underpin-
ning and informing the legal arrangements makes the Swedish prohibition of the buying of
sexual services distinct from the international anti-trafficking campaigns that are focused
on transborder trafficking and largely inspired by a mix of Anglo-American liberal and rad-
ical feminist agendas. Obviously, there are different opinions about the Swedish approach to
criminalizing the buying of sexual services, but at least based on my knowledge, one of these
opinions is not more ‘well known’ than another.

However, neither the lack of attention to how international human rights law contributes
to controlling state behaviour nor the fact that Freedom in a Fishbowl is not an easy read for
all audiences challenges fundamentally the quality of Kapur’s explorations. I recommend
Freedom in a Fishbowl to both academic and practitioner colleagues interested in under-
standing the many workings of human rights and women'’s rights in international politics
and governance. In my own academic work on women’s rights and gender mainstreaming
in the United Nations, I once cited from Margaret Atwood’s A Handmaid's Tale: ‘Better never
means better for everyone, he says. It always means worse, for some’.! Today, I would prob-
ably be more careful with using quotes from dystopian novels to introduce human rights top-
ics, but, at the same time, I am convinced that when assessing the success of regulatory or
governance regimes, including human rights, we need to be attentive to, and not shy away
from, their unintended and sometimes negative consequences. We need to be aware that our
assumptions about human rights and about what it means to be protected by human rights
also contribute to creating assumptions about what is outside rights’ regimes and the threats
against these regimes. Unintendedly, human rights can turn ‘ropes’ into ‘snakes’. Kapur’s
Freedom in a Fishbowl challenges naive assumptions about human rights. Kapur clearly shows
that the ‘civilising mission’ of human rights is not a thing of the past but, rather, a reality
built into all use of ‘rights’. Kapur states that her ‘argument for “thinking freedom” outside
the fishbowl and within non-liberal spaces is intended to push the dialogues within human
rights discourses closer to the fundamental issues that continue to trouble feminists and crit-
ical legal scholars’ (at 235). This is an important intellectual exercise not only to understand
the different usages of human rights in contemporary international politics and law but also
to be attentive to alternative avenues for freedom.
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Good faith and its counterpart — bad faith — play an important role in international economic
law and public international law more generally. Good faith is widely accepted as one of the ‘gen-
eral principles of law recognized by civilized nations’ within the meaning of the Statute of the
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International Court of Justice! and, hence, as a foundational part of international law.? In the
context of treaty interpretation,® the Vienna Convention on the Law of Treaties (VCLT) provides
as a general rule that a treaty ‘shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose’.* The VCLT also specifies the universal rule® of pacta sunt servanda: ‘Every treaty in force
is binding upon the parties to it and must be performed by them in good faith.’

In the World Trade Organization (WTO), the use of the dispute settlement system is not in-
tended to be contentious, and members are obliged to engage in the dispute settlement procedures
‘in good faith in an effort to resolve the dispute’;” similarly, following a request for consultations
at the start of a dispute, members ‘shall enter into consultations in good faith’.® Good faith has
also arisen in a range of other substantive and procedural contexts in WTO disputes.’ However,
the WTO Appellate Body has been reluctant to find an absence of good faith — or bad faith — on
the part of any WTO member, going so far as to state repeatedly that a presumption exists that
members are acting in good faith in disputes and in carrying out their treaty obligations.'”

In international investment law, good faith also plays a prominent role in a wide range of cir-
cumstances, as made clear by Emily Sipiorski’'s Good Faith in International Investment Arbitration.
Although focused on arbitration, the book covers a range of issues that arise in arbitral pro-
ceedings, including substantive questions. The author walks in chronological sequence through
multiple scenarios in which the concept of good faith could arise in a dispute, going beyond
procedural matters to the substance of various investment protections. In particular, chapters
Chapters 8 and 9 address good faith in the context of expropriation and fair and equitable treat-
ment respectively. The role of good faith in these two core investment protections is largely con-
nected to the conduct of the host state rather than the claimant investor.

In Chapter 9, Sipiorski explains that tribunals tend to see good faith as either falling within
or subsuming the fair and equitable treatment standard. While meeting that standard may re-
quire acting in good faith, a violation of the standard is not dependent on the showing of bad
faith. Sipiorski regards the application of good faith in assessing the fair and equitable treatment
standard as beneficial in connecting international investment law with public international law,
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but she recognizes that it adds little clarity to this broad and ambiguous standard. That is be-
cause the principle of good faith is itself not easily defined. It can be invoked in various ways
in investment treaty arbitrations, particularly in grounding the investor’s legitimate expecta-
tions,!! which is itself a controversial topic.

In Chapter 8 on expropriation, Sipiorski suggests that because provisions on expropriation are
designed to protect individual investors against the inappropriate use of power by host states,
the obligations are not easily adjusted to promote sovereign autonomy. Therefore, she says,
states are increasingly including explicit ‘exceptions’ in their international investment agree-
ments (ITAs) that affect the obligations regarding expropriation. In this category, she includes
tools such as clarifications with respect to expropriation itself (for example, proportionate and
non-discriminatory measures taken for reasons of public purpose do not constitute indirect ex-
propriation), preambular language, security exceptions and general exceptions'? drawn from
Article XX of the WTO'’s General Agreement on Tariffs and Trade 1994.!* She sees good faith
as a useful principle in interpreting and applying these exceptions, whether or not expressly re-
ferred to in the text, although she notes that good faith tends to impose a ‘higher burden’ on the
host state than might otherwise be the case. Greater clarity might have been achieved here by
distinguishing further between these different types of ‘exception’ provisions, as they play dis-
tinct roles, for example potentially affecting the burden of proof in different ways.'*

Apart from these two chapters on substantive obligations, the bulk of the book addresses
more ‘procedural’ questions as well as threshold issues of jurisdiction and admissibility, such
as the definitions of ‘investment’ and ‘investor’. Many of these other chapters focus on good
faith in connection with the conduct of the claimant investor rather than that of the host state.
However, Chapter 11 targets instead the good faith conduct of arbitrators, counsel, expert wit-
nesses and third parties, while Chapter 12 examines the implications of good faith with respect
to either party in the allocation of costs in international investment arbitration.

In Chapter 11, recognizing the difficulties with the amorphous concept of good faith,
Sipiorski writes that ‘it is frequently well-worded rules and straightforward guidelines that pre-
vent the need to rely on good faith’ (at 11.85). For example, she refers to the International Bar
Association’s Guidelines on Conflicts of Interest with respect to the disclosure of third party
funding.'> In this chapter, as in some others, the breadth of the material covered necessarily
precludes an in-depth treatment of each issue. More elaboration would have been helpful, for in-
stance, regarding the importance of good faith in arbitrators’ conduct, given ongoing concerns
about legitimacy matters such as arbitrators’ potential conflicts of interest.

Chapters 3 and 4 address foundational matters: treaty shopping and the definition of in-
vestment respectively. In Chapter 3, Sipiorski explains how good faith may help distinguish
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legitimate from illegitimate forms of treaty shopping. For example, while ‘pre-dispute planning
does not challenge the good-faith behaviour of an investor’ (at 3.135), a complex corporate re-
structuring close to the dispute arising may ‘camouflage a bad-faith appearance’ (at 3.136). She
mentions the example of Philip Morris Asia Ltd v Australia, where the tribunal found an ‘abuse
of rights’ because corporate restructuring occurred ‘when there was a reasonable prospect that
the dispute would materialise’ and ‘for the principal, if not sole, purpose of gaining Treaty pro-
tection’.'® This seems in line with Bin Cheng’s characterization of the concept of abuse of rights
(abus de droit) as an application of the principle of good faith.!”

Incorporating analysis of numerous cases, Sipiorski concludes that good faith is a valuable
universal principle in the absence of clearer rules regarding treaty shopping in investment arbi-
tration, while noting that additional ‘more developed mechanisms for controlling treaty shop-
ping’ may better ‘protect the state’s legitimate expectations regarding the cases that will be
brought before it’ (at 3.162). One such mechanism may be the denial-of-benefits clause that is
now seen in some investment treaties, although Muthucumaraswamy Sornarajah laments that
these have been construed narrowly and not pursuant to good faith requirements.'® Sornarajah
also proposes as a means of avoiding fraudulent claims of nationality the siége social theory,
‘emphasiz[ing] the place of actual management of the company in determining corporate na-
tionality’, as in most civil law countries of Europe.'” Another mechanism for preventing misuse
of corporate structures involves reliance on domestic law, which Stephan Schill and Heather
Bray argue is preferable to applying a broad notion of good faith or abuse of rights other than
in exceptional circumstances.?® Sipiorski discusses, for example, various US treaty-shopping
and forum-shopping measures. She nevertheless sees a role for good faith in ‘protecting against
misuse as well as ensuring the extension of justice’ (at 3.162).

In Chapter 4, Sipiorski identifies a number of cases that suggest an investment not only must
have been secured in good faith (a matter of jurisdiction) but also must be maintained in good
faith (a question at the merits stage). Thus, corrupt behaviour in securing an investment will
often lead to denial of jurisdiction, and failure to comply with the host state’s laws may lead to
denial of protection, whether based purely on the principle of good faith or specifically on a pro-
vision requiring compliance with such laws. Sipiorski highlights both advantages and disadvan-
tages of incorporating the notion of good faith into the definition of investment, concluding that
good faith provides ‘additional legitimacy in difficult cases’, depending on the circumstances (at
4.112).

Chapter 6 considers ‘parallel proceedings’: the potential for multiple dispute resolution forums
to be used contrary to procedural good faith requirements. Sipiorski explains how the conduct
of either the investor or the host state might be inconsistent with good faith — for example, in
using domestic courts to hinder arbitration proceedings. Some of these problems are addressed
by specific treaty provisions, such as in the Energy Charter Treaty?' and the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States,?? preventing
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disputes from proceeding in multiple forums. Sipiorski examines various cases in which parallel
proceedings have arisen, for example, due to the existence of a separate contract or concession
agreement in addition to the relevant IIA or in the form of concurrent arbitral proceedings,
sometimes brought under two different IIAs. She points out intrinsic difficulties in the exist-
ence of overlapping ITAs and multiple parties to an investment, which may mean that good faith
needs to be relied on to ensure a fair process even in the absence of specific treaty language.
Going beyond the good faith of the investor and host state, she also suggests that an arbitral
tribunal itself might act contrary to good faith if it declined jurisdiction because a matter had
been raised in domestic courts, given ‘the inherent purpose of the investment arbitral process to
provide a neutral forum for the resolution of disputes of international nature’ (at 6.90).

Another example of parallel proceedings is those that may arise simultaneously under in-
ternational trade law (particularly in the WTO) and international investment law, relating to
essentially the same facts and sometimes similar legal obligations. Such disputes have arisen in
practice and create the potential for inconsistent outcomes. The case of Philip Morris Asia Ltd
v. Australia provides a good example, where some WTO proceedings continue despite the earlier
resolution of the investment claim.?? Although a trade or investment tribunal might have regard
to judicial comity in deciding to decline jurisdiction where a dispute has been raised in a corre-
sponding forum, the need to fulfil the quasi-judicial function and the objectives of the relevant
regime tends to weigh against such an approach, much as Sipiorski suggested with respect to
domestic court proceedings. The fact that the claimants may be different in the two forums and
that the underlying law is not identical also weighs against good faith being used here to prevent
multiple proceedings.?*

Sipiorski explains in the preface that the ‘need to mention good faith often signifies a defi-
ciency, a failure, in the system’ (at vii). Where the relevant rules of public international law
or international investment law are unclear, or where the relevant ITA is silent on a particular
question, the principle of good faith may be used to assist, notwithstanding its own ambiguity.
In the concluding chapter, she writes that good faith ‘sustains the system of investment arbitra-
tion’, ‘maintains justice’ and ‘grounds international investment law in public international law’
(at 13.01). But in areas where the system of international investment arbitration is working
well, good faith need not be invoked.

This book provides a comprehensive study of the many ways in which good faith plays a
role in international investment arbitration, from the procedural to the substantive, the juris-
dictional to the merits based. It shows not only how surprisingly versatile the notion of good
faith is but also that its generality as a principle sometimes detracts from its utility. The book
brings together a range of materials and ideas about good faith that would not often be con-
sidered alongside each other, enlightening the reader along the way. It is a welcome addition
to existing literature on good faith in international law,?*> including as a general principle of
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law?* and, more specifically, in the fields of international trade law and international investment
law.?” Sipiorski’s account in the context of international investment arbitration may provide the
basis for additional targeted studies looking exhaustively at some of the individual issues she has
raised. Rather than providing a deep dive into any one use of good faith, the book may be of par-
ticular use to practitioners as they encounter good faith at various stages throughout individual
arbitral proceedings. This role accords with its intention: ‘to fill in the limitations of a singular
study by offering a broader scope of examination — encompassing procedural, substantive, and
theoretical considerations of good faith in investment decisions’ (at 1.61).
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