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Abstract

The main objective of this article is to explore the background of the World Trade Organization’s
(WTO) Dispute Settlement Body (DSB) crisis using Marxist, neo-Marxist or, at least,
Marxist-influenced theories of political economy and international relations. Its purpose is
twofold. First, to propose an interpretation of the actual WTO crisis that will address al-
ternative interpretations’ gaps. Second, to advance theoretical inputs founded on Marxist
or Marxist-influenced writing in political economy, inputs which could be useful elsewhere
in critical studies in international law. At the root of the crisis lies the functioning of neo-
liberalism (understood as the regime of accumulation promoted by US-dominant classes) and
the institutions it uses to regulate itself, to deal with contradictions that hurt its capacity to
produce profit, and to allow capital accumulation. One of the most important of these insti-
tutions, at the international level, is the WTO. We argue that neoliberalism’s incapacity to
continuously provide, since the Asian crisis in 1997, a satisfying rate of profit to US capital-
ists (and to Western capitalists in general, even if our argument focuses on the former) lured
it into a crisis. Since the WTO’s main function is to prevent neoliberalism from being hurt by
contradictions that would limit its capacity to provide profits allowing capital accumulation,
it was inevitable that one day or another, the struggle faced by the latter would also drag the
former down in an institutional crisis.

1 Introduction

At the time of its creation in 1995, two of the main functions of the World Trade
Organization (hereinafter WTO or ‘the Organization’) were to ‘provide the forum for
negotiations among its Members concerning their multilateral trade relations’; and
to ‘administer the Understanding on Rules and Procedures Governing the Settlement

Professor of International Law, Département des sciences juridiques, member of the Centre d’études sur
le droit international et la mondialisation (CEDIM), Université du Québec a Montréal, Canada (bachand.
remi@uqgam.ca). The author wants to thank Sarah Gouin for her help during the redaction of the
manuscript. The ideas of this article have been presented at Carleton University (Canada), at Université
Aix-Marseille (France), at Université Libre de Bruxelles (Belgium) and at Université de Liege (Belgium).

EJIL(2020), Vol. 31 No. 3, 857-882 doi:10.1093/ejil/chaa054


mailto:bachand.remi@uqam.ca?subject=
mailto:bachand.remi@uqam.ca?subject=

858  LJIL31(2020), 857-882

of Disputes’ (hereinafter ‘WTO Understanding’).! The latter function has been car-
ried out by the Dispute Settlement Body (DSB)? that has been described as the ‘crown
jewel’? and the ‘central pillar of the multilateral trading system’.*

Yet, the achievement of both functions has been compromised in recent years.
On the one hand, the first has been having a rough time since at least 1999. That
year, some member countries were hoping to launch the ‘Millennium Round’ at the
Seattle Ministerial Conference, notwithstanding some important emerging conflicts
between the Members of the Organization. First, so-called ‘developing countries’ in-
creasingly felt that they were the losers of the Uruguay Round and that they had
had to give a lot for a deceptive reward. For example, they were quick to realize that
the agreement on agriculture and the agreement on textiles and clothing were far
from giving them access to the developed countries’ market, which was one of their
reasons for acceding to the WTO.> They were also very upset by the United States’
attempt to include environmental and labour dimensions into the Organization,
fearing (probably with reason) that they could serve protectionist goals.® Second, the
‘Green Room’ method of negotiation, where only a small number of countries was
invited to draft official texts that were then submitted to the rest of the Members (that
were under pressure to accept them) was another irritant for them.” In parallel, who
can forget the ‘Battle of Seattle’ where some tens of thousands of activists attended
(sometimes violently) to mobilizations organized in the streets of Seattle? Finally, not
only was the so-called Millennium Round not launched, but members even failed
to adopt a ministerial declaration.® Obviously, they finally succeeded in launching
the ‘Doha Round’ in November 2001° — two months after 9/11 in a ‘you're either
with us, or against us’ context as stated by the US President.'® Now, as the Persian
proverb says, the ‘mountain has brought forth a mouse’. As soon as at the following
Ministerial Conference, held in Cancin in September 2003 (largely considered as
having been a ‘failure’!!), third-world countries began to form coalitions that had
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huge effects on the negotiations.'? Overall, the negotiations were so conflictual and
unsuccessful that it is now common to talk about the ‘death of the Doha Round’.'* In
response, more and more states have turned towards bilateral and regional economic
partnerships. The recent conclusion of such agreements, such as the Comprehensive
and Progressive Agreement for Trans-Pacific Partnership or the Comprehensive
Economic and Trade Agreement between the European Union and Canada, as well as
the long-lasting negotiation of the Regional Comprehensive Economic Partnership
led by China and including 16 Asian and Oceanian states, are probably the best ex-
amples of this trend.'*

On the other hand, the challenge faced by the ‘settlement of disputes’ function is
more recent, but potentially more dramatic. The first aspect of what can, without ex-
aggeration, be qualified as the ‘crisis of the DSB’ began to be publicly visible in 2011
when the Obama administration informed the US sitting member of the Appellate
Body (AB) of the DSB that it would not support her re-appointment because of con-
stant decisions by the AB that were perceived as being contrary to US interests.'® The
Obama administration repeated its offence in 2016 when it also refused to support the
re-appointment of the Korean AB member, also because of its displeasure relating to
some decisions during his tenure.'® These episodes put so much pressure on the AB
members to render decisions in conformity with US interests — as was seemingly the
US intention — that a former AB member did not hesitate to speak of a ‘campaign of
intimidation’.'” With the appointment of President Trump and his team to the White
House, the tactics were pushed to yet another stage when the administration de-
cided to block the nomination (governed by the consensus rule, that requires that ‘no
Member, present at the meeting when the decision is taken, formally objects to the pro-
posed decision’®) of new AB members. As a result, as of December 2019, the AB does
not count enough members to continue its work (three members shall serve on every
case and only one remains).'® Another aspect of this scourge is what is felt by many
as an important lack of respect for the substantial rules of WTO agreements. Two ex-
amples can be given in this regard. First is the obstinacy to use the so-called ‘zeroing’
method?° even if the AB has considered it inconsistent with antidumping rules over

12 Hopewell, supra note 10; Hussain, After Cancan: G21, WTO, and Multilateralism’, 11 Journal of
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(2015) 4; Office of the United States Trade Representative (USTR), 2018 Trade Policy Agenda and 2017
Annual Report (2018), at 29 (stating the ‘the Trump Administration will not negotiate off the basis of
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of the past’).
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10 times since 1998. Second is the recent use of the ‘security exception’ to impose
important tariffs on imported steel and aluminium without a credible explanation on
how it is related to fissionable material, to traffic in arms, ammunition or goods of
military use, or if the measure has been taken ‘in time of war or other emergency in
international relations’ as stipulated in the relevant article of the GATT.?!

The main objective of this article is to explore what is behind this behaviour and
the WTO'’s DSB crisis (the first aspect of the crisis — one that concerns negotiations —
will not be addressed here). A simple — if not simplistic — answer lies in the turpitude
of the US Presidency, but such an explanation sets aside the fact that the US attitude
began under the Obama administration, perhaps even the second Bush administra-
tion. Other traditional explanations (seen in Section 2) found in academic literature
and official statements also leave us unsatisfied. Our hypothesis is that only the use of
political economy allows us to understand the background of the crisis. Specifically,
this article will articulate its argument around the current state of neoliberalism as
a regime of capital accumulation and the role of the WTO in its stabilization and its
promotion.

2 Traditional Explanations of the Crisis

The limited scope of this article makes it impossible to be exhaustive, but it can be
argued that the main explanations of the crisis can be divided into two categories.
The first are mainly found in the Office of the US Trade Representative (USTR) official
documents and statements and emphasize technical, institutional and almost apolit-
ical problems (Section 2.A). The second are more relational and concern the interplay
between China and the WTO (Section 2.B). As will be demonstrated, nearly all of these
answers to the crisis are at best incomplete, at worst problematic.

A Institutional, Technical and Apolitical Explanations

The first type of interpretation focuses on technical?? defects of the DSB. This kind of
explanation is at the core of the official criticisms of the USTR against the DSB. Even
accepting the relevance of some of these criticisms, it is, at best, hard to admit that
they can justify actions radical enough to put the functioning and the relevancy of the
‘crown jewel’ of the Organization in danger.

There are essentially six criticisms falling in that category. First, the USTR expresses
concerns regarding the length of AB rulings that have regularly overcome the 90-day
delay planned in the WTO Understanding.?® Second, it complains that AB members
regularly continue to sit and hear appeal even after their mandate has come to an end
if the case was appealed before that moment, contrarily to its interpretation of the

21 WTO, General Agreement on Tariffs and Trade, 30 October 1947, 55 UNTS 194, Art. XXI.

22 Bahri, supra note 4, at 296.

23 USTR, supra note 13, at 24-25; WTO, Agreement on the Implementation of Article VI of GATT 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1A, 15 April 1994, 1868
UNTS 201, Art. 17.5 (“WTO Article VI Agreement’).
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WTO Understanding.?* Third, it is concerned by the tendency of the AB to issue ob-
iter dicta on issues that are not needed to solve particular cases on which they have to
rule.?> The fourth criticism concerns the review, by the AB, of panel fact-finding and
of member’s domestic law conclusions while it should limit itself to ‘issues of law cov-
ered in the panel report and legal interpretations developed by the panel’.?® The fifth
criticism concerns the AB practice to treat its report as binding precedents, thus cre-
ating a sort of jurisprudence.?” Finally, they have long criticized (since 2002 at least)
AB decisions to ‘add|[] or diminish[] U.S. rights or obligations by not applying the WTO
Agreements as written’.8

Itis not easy to understand why the USA considers these concerns as being so crucial
that it is willing to put the very AB functioning at risk.>® For example, is it not curious
that a common law country disagrees with the idea that a tribunal-like instance con-
siders itself as being almost legally linked by its precedents? Considering that the DSB
‘is a central element in providing security and predictability to the multilateral trading
system’,*’ is it not normal that the AB avoids changing its interpretations on each and
every case, and that panels feel constrained to follow its jurisprudence? Cannot obiter
dicta be useful to achieve these goals of security and predictability? Will the refusal of
the USA to designate new members of the AB not result in making the procedures even
longer? Is the practice to permit AB members to sit until the end of cases they have
been named on even after the termination of their mandate not a good idea to avoid
longer procedures? Moreover, the USA may be unsatisfied by some DSB decisions, but is
it not normal in a legal system that a legal subject sometimes wins and sometimes loses
cases? That it disagrees with some tribunal’s interpretations? Finally, let us assume
that some of their criticisms (for instance, the one concerning the AB review of panel
fact-finding and of members’ domestic law conclusions) are legitimate; it seems hardly
conceivable that they are important enough to pose such a threat to the functioning of
the Organization. In other words, these explanations fall short of convincing that they
are the reasons motivating the US attack against the WTO and its DSB.

B The WTO Is Not Fit to Deal with Chinese-Like Economies

The second type of interpretation is related to China and the way the WTO and its DSB
are (un)able to deal with the structure of its economy. These explanations are more
relational, more political and, in our view, closer to the real background of the crisis.
The starting point of this position is well represented by Mark Wu's influential article
that argues that ‘the WTO rules, as written, are not fully equipped to handle the range

24 USTR, supranote 13, at 25-26.

25 Ibid., at 26-27.

26 Ibid., at 27-28; WTO Article VI Agreement, supra note 23, Art. 17.6.

27 USTR, supranote 13, at 28.

28 Ibid., at 23.

29 ]. Lehne, Crisis at the WTO: Is the Blocking of Appointments to the WTO Appellate Body by the United States
Legally Justified? (2019), at 29-105.

30 WTO Article VI Agreement, supra note 23, Art 3.2 (emphasis added).
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of economic problems associated with China’s rise’.>! To defend his thesis, Wu uses
the concept of ‘China, inc.” to designate the way the Chinese economy works. Here is
how Wu summarizes his description of ‘China, inc.’, a model characterized by various
contradictions:

The Party-state oversees a more complex set of formal mechanisms for controlling important
activity than its counterparts in any other major economy in the world. But despite possessing
this power, it has decided that its long-term interests are best served not by always rewarding
its cronies, as governments in state capitalist societies elsewhere do, but instead by allowing
the market in many sectors to determine winners and losers. This type of political economy
arrangement is highly unusual. Even with all-powerful Party-state, the private sector out-
performs [State-owned enterprises] and plays a key role in driving growth. Such an arrange-
ment is sustainable because the Party-state retains an impressive array of formal and informal
mechanisms to entwine private enterprises into its web.3?

For Wu, ‘China, inc.’ represents a challenge to the WTO and its DSB because the
Organization’s rules have not been conceived with such an economic organization in
mind. Wu gives the example of the difficulty of determining if a Chinese entity is an
extension of the state,?? a central aspect of the determination of a subsidy.** He also
targets difficulties in authenticating whether China is a market economy, a determin-
ing factor in anti-dumping procedures.?*

At first glance, the issues underlined by Wu also seem to be technical (and apol-
itical in a certain way). Indeed, the problem seems to lie in the indeterminacy of
the rules that provoke unpredictability. Wu's issues take another, more political
turn when put in relation with some highly controversial AB decisions that par-
tially gave reason to China3® and India3” against the USA on issues related to the
implication of the state in the economy (and how said economy is organized) and
are justified by these undetermined rules.?® These decisions are at the core of the
USTR official criticism of the WTO, which recently recognized that, in its view, the
Organization:

31 Wu, ‘The China, Inc. Challenge to Global Trade Governance’, 57 Harvard International Law Journal (2016)
261, at 265.

32 Ibid., at 284.

3 Ibid., at 265.

3% WTO, Agreement on Subsidies and Countervailing Measures, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 15 April 1994, 1869 UNTS 14, Art 1.1(a)(1).

35 WTO Article VI Agreement, supra note 23.

36 WTO, United States — Definitive Anti-Dumping and Countervailing Duties on Certain Products from China —
Report of the Appellate Body, Doc. WT/DS379/AB/R, 11 March 2011 (‘Anti-Dumping and Countervailing
Duties’); WTO, United States — Countervailing Duty Measures on Certain Products from China — Report of the
Appellate Body, Doc. WT/DS437/AB/R, 18 December 2014.

37 WTO, United States — Countervailing Measures on Certain Hot-Rolled Carbon Steel Flat Products from
India — Report of the Appellate Body, Doc. WT/DS436/AB/R, 8 December 2014.

38 For more details, see Ding, ““Public Body” or Not: Chinese State-Owned Enterprise’, 48 Journal of World
Trade (J. World Trade) (2014) 167; Du, ‘State-Owned Enterprises in the WTO Law: An Analysis of United
States—Definitive Anti-Dumping and Countervailing Duties on Certain Products from China’, in Q. Liu
and W. Shan (eds), China and International Commercial Dispute Resolution (2015) 306.
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is not well equipped to handle the fundamental challenge posed by a non-market economy like
China. China has no fear of WTO dispute settlement, even as it continues to embrace a state-
led, mercantilist approach to the economy and trade that is fundamentally incompatible with
the open, market-based approach expressly envisioned and followed by other WTO Members. >’

Thus, the real issue is not the indeterminacy of the rules determining whether or not
a Chinese entity is a public body; or whether or not China is a market economy. The
problem is that the WTO’s rules were not written (and the WTO's legal system was not
designed) to be able to force China to structurally change its economy. This interpreta-
tion is strengthened by the fact that even without any radical changes, China is gener-
ally able to comply with the DSB’s rulings when it is on the losing side of a decision
(actually, they comply much more than the US when they lose a case*?). Indeed, if the
rules were efficient enough to force China to make structural changes, China would be
unable to comply without doing so.

These types of interpretations focus on two targets to explain USTR dissatisfaction:
China’s economy and the WTO institutional structure. They also rest on two prem-
ises. First, there is one good economic model, the US model (with some permissible
variables), and other nations should copy it. Particularly, the Chinese model is far too
different to be tolerated. Second, the WTO should get China on the right track and if it
is unable to do so, it is because it suffers some institutional dysfunctions. The problem,
but also the irony, of this position is that its declared objective is to force China to give
up an economic model that proved to provide more long-term growth than the one it
‘should” adopt; a model that is at the origin of the most rapid economic development in
the history of humanity.*! One can therefore legitimately ask why China should rad-
ically change the structure of its economy if the latter provides better results than the
model it is asked to copy and if, moreover, it is able to function while generally staying
in conformity with WTO rules (or, at least, conforming to the DSB’s rulings when it
loses a dispute). Another question follows: why are the USA so prone to force China to
change its economic model for one that is less effective than the one it actually has?
This question remains unchallenged if one stays with an analysis that only puts the
blame on China and the WTO. Yet, in our view, it is necessary to extend one’s investi-
gation to the USA if one wants to really understand the background of the WTO crisis.

3 Alternative Explanation: Some Theoretical Inputs

The alternative interpretation offered by this article relies on Marxist, neo-Marxist
or, at least, Marxism-influenced theories of political economy (PE) and international

39 USTR, 2019 Trade Policy Agenda and 2018 Annual Report (2019), at 26. See also ‘USTR Says WTO
Reform Efforts Fail to Address Root of the Problem: China’, Inside U.S. Trade (2 February 2019), available
at https://insidetrade.com/daily-news/ustr-says-wto-reform-efforts-fail-address-root-problem-china (by
subscription).

40 Blustein, supranote 15, at 3; Yongding, ‘Can China and the United States Avoid a Full-Blown Trade War?’,
in H. Jiming and A. S. Posen (eds), US-China Economic Relations: From Conflict to Solutions—Part IT (2019)
7,at7.

41 B. Naughton, The Chinese Economy: Adaptation and Growth (2nd ed., 2018), at 1.
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relations (IR). Its objective is twofold. First, to propose an interpretation of the ac-
tual WTO crisis that will address alternative interpretations’ gaps underlined in the
previous section. Second, to advance theoretical inputs founded on critical writing
in PE, inputs which could hopefully serve for other purposes. To achieve this goal,
the next section will summarize a theoretical framework proposed more extensively
elsewhere.*? This section is divided into three subsections. First, we will recall the im-
portant contribution of the neo-Gramscian school of IR on the role of international
organizations (such as the WTO) in the construction and the reproduction of he-
gemony in a world order (Section 3.A). We will then explore two important critical
approaches in PE (the French théorie de la régulation and the social structure of accu-
mulation theory) that showed the relevance of analysing the specific form taken by
capitalism (and not only its general characteristics) to grasp the functioning of a social
order (Section 3.B). Lastly, we will turn towards some of Marx’s and Marxist scholars’
writing that posits that profit and capital accumulation is ultimately the main ra-
tionale for capitalism and that the fall of the rate of profit is a problem that needs to be
addressed quickly (Section 3.C).

A Neo-Gramscian School of IR

Drawing on Italian activist and intellectual Antonio Gramsci, the neo-Gramscian
school of IR strives to explain the development and reproduction of a social order.
Specifically, it focuses on the reason for which social classes that are disadvantaged
and exploited by a social order nevertheless adhere to it without attempting to reverse
it. Gramsci qualifies this situation by using the concept of ‘hegemony’ which desig-
nates, among other things, the capacity of a dominant group to convince, using ideo-
logical procedures, other groups that a social order is good for them even if this is not
objectively the case. Transposing this analysis at the global level, Robert Cox explains
that hegemony:

... means dominance of a particular kind where the dominant state creates an order based
ideologically on a broad measure of consent, functioning according to general principles that
in fact ensure the continuing supremacy of the leading state or states and leading classes but at
the same time offer some measure or prospect of satisfaction to the less powerful.*3

Criticizing the focus put by mainstream approaches in IR, Cox claims that hegemony
is not essentially the supremacy of the leading state(s), but of the dominant classes
of these state(s).** Moreover, coming from the Marxist’s tradition and emphasizing
the economic aspect of any social organization, he argues that hegemony ‘is an order
within a world economy with a dominant mode of production which penetrates into
all countries and links into other subordinate modes of production’.*> In other words,

42 Bachand, ‘Taking Political Economy Seriously: Grundriss for a Marxist Analysis of International Law’, in
P. 0’Connell and U. Ozsu (eds), Research Handbook on Law and Marxism (forthcoming 2021).

4 R. W. Cox, Production, Power, and World Order: Social Forces in the Making of History (1987), at 7.

4 Cox, ‘Gramsci, Hegemony and International Relations: An Essay in Method’, 12 Millennium (1983) 162,
at171.

45 Ihid.
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hegemony is the capacity of the dominant classes of the dominant state(s) to expand,
reproduce and legitimize the mode of production that is favourable to their interests.

Cox sees an important relation between international organizations (and institu-
tions) and hegemony. In his mind:

International institutions and rules are generally initiated by the state which established the
hegemony. At the very least they must have that state’s support. The dominant state takes care
to secure the acquiescence of other states according to a hierarchy of powers within the inter-
state structure of hegemony.*°

More precisely, they have many roles in the reproduction of hegemony:

(1) [TThey embody the rules which facilitate the expansion of hegemonic world orders; (2) they
are themselves the product of the hegemonic order; (3) they ideologically legitimate the norms
of the world order; (4) they co-opt the elites from peripheral countries and (5) they absorb
counter-hegemonic ideas.*”

Stephen Gill, Cox’s colleague at York University, adds an interesting dimension to these
roles. With the concept of ‘new constitutionalism’ that is supported by international
organizations, he refers to

... political and legal reforms to redefine the political via a series of precommitment mechan-
isms. These include constitutions, laws, property rights and various institutional arrange-
ments, designed to have quasi-permanent status. A central objective of new constitutionalism
is to prevent future governments from undoing commitments to a disciplinary neoliberal pattern
of accumulation.*

The important aspect underlined by Gill is the capacity of international organizations
to exclude from the political discussion, from what is commonly sensed as ‘possible’,
some aspects that are incompatible with the social order promoted by the dominant
groups and social classes. Globally, the neo-Gramscian contribution is useful to em-
phasize the link between an international organization and a specific social order
based on the reproduction of dominant social classes’ interests. Hence, an inter-
national organization (it is at least true for the most important of them) cannot be
understood if not situated inside the political and economic order to which it belongs.
It is also presumably the case that when this order is not functioning well any longer,
the international organization will also enter into crisis, or be radically transformed.

B Théorie de la régulation and Social Structure of
Accumulation Theory

The second theoretical contribution comes from two PE approaches that touched on
the same global issue and produced rather similar analyses, while using dissimilar
conceptual frameworks. The French théorie de la régulation and the American social

4 Ibid., at 172.

47 Ibid.

48 Gill, ‘Constitutionalizing Inequality and the Clash of Globalizations’, 4 International Studies Review (2002)
47, at 48.
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structure of accumulation theory (SSAT) both start from the premise that apart from
some very general elements (for example, the private property of means of produc-
tion; and the separation of the latter from labour, etc.), capitalism can take various
forms of organization. Moreover, each of these forms needs specific (some legal, some
not) institutions to solve the problems that will invariably emerge for capital accumu-
lation. In other words, and to quote SSAT theoretician David Kotz:

The [école de la régulation] and the SSAT seek to explain long-run patterns of capital accumu-
lation by analyzing the relation between the capital accumulation process and a set of social
institutions which affect that process. The central idea is that crucial features of the trajectory
of the capital accumulation process, over a long time period, are the product of the supporting
role played by a set of social institutions.*’

Then, they both use a ‘two steps’ methodology to grasp their object, the first step con-
sisting of analysing what the école de la régulation calls ‘regime of accumulation’ (or
‘regime of growth’) and that refers to a pattern of regularities ensuring stable accu-
mulation of capital,®® or, in the words of SSAT adherents, ‘the capital accumulation
process itself (the profit-making activities of individual capitalists)’.>! This first step
then concerns how capital is accumulated and focuses on ‘organization of production
and of relation between labour and capital’, the organization of social demand for
what is produced or how economic gains are distributed between classes, etc.>>

The second step relates to a ‘mode of regulation’ that supports and legitimizes the
regime of accumulation. It is constituted by ‘institutional forms’ whose functions are
notably to ‘reproduce the fundamental social relations of the mode of production’
and to ‘pilot’ the reproduction of the regime of accumulation.>3 To explain their argu-
ment, the SSAT claim that capitalism is ‘an inherently conflictual system’ but that its
contradictions

can be attenuated through the construction of sets of institutions that mitigate and chan-
nel class conflict and stabilize capitalists’ long-run expectations. Institutions in this sense are
conceived of broadly and can be economic, political, ideological, or cultural in character. [...]
[These institutions] are mutually compatible and generally supportive of each other as well as
supportive of the accumulation process.>*

Joining this assessment to our earlier analysis of the neo-Gramscians, we may now
deduce that hegemony does not simply represent the expansion of a ‘mode of pro-
duction’ (as Cox claims) but of the ‘regime of accumulation’ that is adopted by the

49 Kotz, ‘A Comparative Analysis of the Theory of Regulation and the Social Structure of Accumulation
Theory’, 54 Science & Society (1990) 5, at 7.

50 M. Aglietta, Régulation et crises du capitalisme (2nd ed., 1997); R. Boyer, La théorie de la régulation: une ana-
lyse critique (1986), at 46.

51 D. M. Gordon, R. Edwards and M. Reich, Segmented Work, Divided Workers: The Historical Transformation of
Labor in the United States (1982), at 25.

52 R. Boyer, Economie politique des capitalismes: théorie de la régulation et des crises (2015), at 40-52 (transla-
tion by the author).

53 Boyer, supra note 50, at 54 (translation by the author).

> McDonough, Reich and Kotz, ‘Introduction: Social Structure of Accumulation Theory for the 21st
Century’, in T. McDonough, M. Reich and D. M. Kotz (eds), Contemporary Capitalism and Its Crises: Social
Structure of Accumulation Theory for the 21st Century (2010) 1, at 2.



What'’s Behind the WTO Crisis? A Marxist Analysis ~ 867

dominant classes of the dominant state(s) because it is felt that it is the best one to
defend their interests. In fact, international organizations on which Cox and Gill focus
may be interpreted as being part of what the école de la régulation calls the ‘mode of
regulation’. Their function becomes clearer with the input of the SSAT and the école de
la régulation: to ensure the efficiency, the legitimacy and the permanency of the regime
of accumulation.

C The Importance of the Rate of Profit and the Counteracting Factors
to Its Fall

Our last theoretical influence comes directly from Marx, who explained that the in-
evitable change in the organic composition of capital (that is the relation between
constant capital®® and variable capital®®) implies a tendency of the rate of profit to
fall,>” a phenomenon that Marx strongly associates with overproduction and over ac-
cumulation of capital.>® For Marx, this fall is only a long-term tendency because of the
existence of some counteracting factors that can be put in play to countervail the fall
of profit. Marx enumerates six of these counteracting factors: the intensification of la-
bour exploitation, the reduction of wages, the cheapening of the price of elements of
constant capital, the relative surplus population, foreign trade (to which we can asso-
ciate foreign investment) and the increase in share capital (that will here be associated
to financialization>?).%°

The theoretical explanation for the law of the tendential fall in the rate of profit is
controversial, even though some authors continue to defend it and use it in a some-
what convincing way.®! Now, even without defending Marx’s theoretical explanation,
many Marxist-oriented authors put the evolution of the rate of profit (and generally
its fall) at the core of their work.®? For us, the usefulness of this type of analysis is that
evolution of the rate of profit is obviously an essential part of capitalism, whose single
aim is to ensure capital accumulation.

Geographer David Harvey's New Imperialism offers a particularly important contri-
bution for any international lawyer wishing to understand the link between capitalism

> That is that part of capital that turns into ‘raw material, the auxiliary material and the instruments of
labour’: K. Marx, Capital: A Critique of Political Economy (1976), vol. 1, at 317.

¢ Essentially the labour, see Marx, supra note 55.

57 K. Marx, Capital: A Critique of Political Economy (1981), vol. 3, at 317-338.

8 Ibid., at 349ff.

5 1In the following pages, the indebtedness, understood as present markets’ openness to be paid in the fu-
ture, will be included in what will be called ‘financialization’. This inclusion and relative modification of
Marx’s counteracting factors list is justified by the important role played by banks in the financialization
per se (the ‘increase in share capital’) and in indebtedness, but also by the close association between these
two phenomena.

%0 Marx, supranote 57, at 339-348.

61 M. Roberts, The Long Depression (2016).

62 A short list should include: G. Arrighi, The Long Twentieth Century: Money, Power, and the Origins of Our
Times (2010); R. Brenner, The Boom and the Bubble: The US in the World Economy (2003 ); What Is Good for
Goldman Sachs Is Good for America: The Origins of the Present Crisis (2009); G. Duménil and D. Lévy, The
Crisis of Neoliberalism (2013).
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and international law. In this book (as well as elsewhere), Harvey develops a theory of
‘capital fix". As he explains:

The central point of this argument concerned a chronic tendency within capitalism, theoret-
ically derived out a reformulation of Marx’s theory of the tendency for the rate of profit to fall,
to produce crises of overaccumulation. Such crises are typically registered as surpluses of capi-
tal (in commodity, money, or productive capacity forms) and surpluses of labour side by side,
without there apparently being any means to bring them together profitably to accomplish so-
cially useful tasks. [...] Since it is the lack of profitable opportunities that lies at the hearth of the
difficulty, the key economic (as opposed to social and political) problem lies with capital. If de-
valuation is to be avoided, then profitable ways must be found to absorb the capital surpluses.®?

Capital has to find solutions to face this fall of opportunities and the fall of the rate of
profit. Harvey introduces the double meaning of the concept of ‘fix":

A certain portion of the total capital is literally fixed in and on the land in some physical form
for a relative long period of time (depending on its economic and physical lifetime). [...] The
spatio-temporal ‘fix’, on the other hand, is a metaphor for a particular kind of solution to cap-
italist crises through temporal deferral and geographical expansion. [...] The production of
space, the organization of wholly new territorial divisions of labour, the opening up of new
and cheaper resources complexes, of new regions as dynamic spaces of capital accumulation,
and the penetration of pre-existing social formation by capitalist social relations and institu-
tional arrangements (such as rules of contract and private property arrangements) provide
important ways to absorb capital and labour surpluses.®*

Hence, with the theory of ‘capital fix’, Harvey develops Marx's own concept of ‘coun-
teracting factors’ (a concept we will continue to use in the following pages), underly-
ing the necessity for capital to find strategies to face its inherent contradictions. The
importance of this theoretical finding is that many counteracting factors can be put at
work with the help of international law and international organizations.

Put together, the ideas of this section lead us to propose the following conclu-
sion. Capitalism is wrought with strong and inherent contradictions that have the
long-term tendency to bring down the rate of profit. Even if the theorization proposed
by Marx of this fall has not been explicitly accepted by all, several authors have fact-
ually shown its existence and its implications. The sustainability of the rate of profit
is an important, if not the main aspect of a regime of accumulation,®> and when a
fall occurs, the regime of accumulation must react. In such a situation, the function

63 D. Harvey, The New Imperialism (2005), at 8 7—88.

o4 Ibid., at 115-116.

%5 This emphasis on the rate of profit obviously differs from the works of famous French economist Thomas
Piketty whose last book focuses (in continuation with Le capital au XXIe siécle) on inequalities and subse-
quently on large differences between incomes and, more importantly, on properties and different assets
possessed by different groups of the population. These ontological distinctions should not be considered
to be irreconcilable insofar as the evolution of inequalities, as Piketty himself shows, is directly linked to
different aspects of the regime of accumulation, such as its legal organization and its ideological justifica-
tion (if we use a neo-Gramscian interpretation of the ‘regime of accumulation’ concept). Moreover, this
conclusion seems to be confirmed by the fact that Piketty’s periodization is the same as ours and shows
that inequalities declined during the Fordist regime of accumulation and rose (without surprise) in the
neoliberal period. See T. Piketty, Capital et idéologie (2019).
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of a mode of regulation (to use the concept of the école de la régulation) is actually to
find ways to operationalize enough counteracting factors to re-establish a satisfying
rate of profit, at least for leading state(s)’ dominant classes. Finally, if we follow the
neo-Gramscian argument and admit that the purpose of international organizations
is to promote the well-functioning of a regime of accumulation (and consequently the
sustainability of the rate of profit), we can conclude that an international organiza-
tion’s (and especially one with economic functions like the WTO) existence is linked
with its capacity to put the counteracting factors at work to ensure that the dominant
classes of the leading state(s) can rake satisfying profit. Consequently, if it is not able
to achieve this goal, one can predict that, one day or another, its very existence will be
challenged.

4 USA-China Relationships: Not a Trade War but a Shock
of Regimes of Accumulation

The proposed theoretical framework leads us to a deeper analysis of the current
characteristics of the world economy, but also of the current dominant economy’s
regime of accumulation. As will be shown, some of the main characteristics of the
present period appeared around 1997 when the Asian crisis put an end to the opti-
mism that prevailed during the previous 15 years. Nevertheless, the particularities of
the contemporary era have been exacerbated to such a level since 2012 or 2013 that
we can, at the very least, consider that this moment produced a sub-period — if not a
brand-new era — of the post-Asian crisis period.

The last 20 years or so (and, a fortiori, the period since 2012) largely call into ques-
tion the future sustainability of the US regime of accumulation and neoliberalism.
Yet, given that the main function of an international organization like the WTO is to
promote and reproduce the regime of accumulation corresponding to the interests of
the dominant classes of the dominant state(s), the question also directly challenges
the relevance and the existence of the organization. Section 4 will address these issues
beginning with an analysis of the main specificities of the global economy and the US
regime of accumulation since 1997, putting a special emphasis on the last six or seven
years (Section 4.A). This will lead us to underline two particular problems for the US
that are the direct result of these characteristics (Sections 4.B and 4.C). The section
will conclude with our thesis on the background of the crisis of the WTO and its future
(Section 4.D).

A Characteristics of the Global Economy and the US Regime of
Accumulation Since 1997

‘Thanks’ to neoliberalism, the 1982-1997 era was characterized by a sense of op-
timism on the part of US capitalists and average rates of profit following an upward
trend after the crisis of the prior decade and a half (even if they remained globally
rather low in comparison with the 1945-1965 period). This optimism was particu-
larly present after 1990. This positive feeling was at the origin of the creation of the
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WTO as a forum for the organization and development of multilateral trade. However,
the Asian crisis that began in 1997 provoked a radical change of mood and signalled
the beginning of a new chapter for the USA and the global economy. This new period
was marked by a succession of economic and financial crises emerging all around the
world, and by a great instability in the rate of profit of US enterprises.

By many accounts, even if the liberalization of capital markets adopted under the
Washington consensus influence was the main facilitator of the Asian crisis,*® the
latter was foremost a crisis of overproduction and over-accumulation in Asia and at
the global level.®” Indeed, being at the core of the new world centre of capital accumu-
lation and enjoying favourable conditions because of the pegging of some of their cur-
rencies with the undervalued US dollar, Asian countries’ production and investments
in means of production exploded during the 1990s. However, when the prices of
manufactured goods began to slip, it became evident that there were far too many pro-
duction capacities for the available markets in these countries, let alone in the global
economy generally. When the dollar started to strengthen after the so-called ‘Reverse
Plaza Accord’ of 1995, the situation began to deteriorate and became catastrophic in
1997 when more than USD 20 billion fled the region.®®

The importance of this crisis cannot be underestimated. It pushed Japan back into
arecession that had already lasted for the largest part of the 1990s, and it quickly ex-
panded to the rest of the world, striking some countries such as Russia (that defaulted
on its debt in 1998), Brazil (1999), Turkey (2000) and Argentina (2001) with rare
violence. Then, in parallel to the Asian crisis and its global repercussions, the Dotcom
Crash hit the United States as the Nasdaq Composite (largely made up of information
technology companies) lost almost 80% of its value between March 2000 and October
2002.%° This last crisis, it is to be noted, was the result of a large financial bubble that
had been formed in parallel (and in compensation) with a constant fall of the US en-
terprises rate of profit since 1997. Globally, these crises were symptomatic of the first
characteristic of the period: the multiplication and the repetition of important finan-
cial and economic crises.

This overall context in the wake of the Asian crisis and its expansion worldwide
logically contributed to the fall in consumption around the world — a situation that
consequently exacerbated overproduction and over-accumulation. Indeed, enterprises
were less and less able to sell all they could produce and were increasingly struggling
to find good opportunities to invest with satisfying returns.”® Obviously, profits suffered.
In the USA, profits dropped from 7.8%7" in 1997 to an almost historical low of 3.9%

%6 S, Gindin and L. Panitch, The Making of Global Capitalism: The Political Economy of American Empire
(2012), at 311. E. Stiglitz, Globalization and Its Discontents (2002).

%7 Brenner, supranote 62. B. Foster and F. Magdoff, The Great Financial Crisis: Causes and Consequences (2009).

%8 D, McNally, Panne globale: crise, austérité et résistance (2013), at 106-107.

% Brenner, supra note 62, at 248.

70 D. Kotz, The Rise and Fall of Neoliberal Capitalism (2017), at 141-144.

71 There are many debates among economists concerning the proper way to calculate the rate of profit. We
used a simple method consisting of dividing the profits before tax of non-financial corporate businesses
by their private non-residential fixed assets. See Bureau of Economic Analysis, National Income and
Product Account, table 1.14, line 37; National Date, Fixed Assets, table 4.1, line 37, available at: https://
apps.bea.gov/iTable/index_nipa.cfm. Now, one has to admit that the gaps in this formula do not take into
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in 2001. To answer that situation, some strategies corresponding to some of Marx's
counteracting factors to the fall of the rate of profit — the financialization and indebt-
edness — were then used by Washington. First of all, the Federal Reserve reduced its
interest rates substantially while new, more flexible (but also more dangerous) types of
mortgage were developed.”> An important result of these actions was that people who
were not formerly able to have access to credit to purchase a house were now allowed
to obtain mortgages.”® This new situation created a boom in the housing sector and
residential investment.”* In parallel, new financial instruments were created, evenly
helping to boost the benefits in the financial (and, albeit indirectly, in the non-financial)
sector.”” In the short term, these interventions were of great help to US capitalism. The
profit rates of non-financial corporate business (before tax) quickly recovered to reach
10.4% in 2006, which was the highest average since 1966. Nevertheless, it also pro-
voked a surplus of ‘junk bonds’ and created a new bubble that was inevitably called to
burst imminently. This new situation was the root of the subprime crisis that violently
hit the USA and world economy by 2008. Unsurprisingly, this crisis provoked an im-
portant fall in the rate of profit which slipped (once again) to 6.0% in 2009. Once more,
the crisis quickly affected the global economy and major crashes emerged in countries
already fragile for many reasons such as Portugal, Spain, Ireland and Greece.

A comparison of the answers brought by the USA (and other Western states) and
China gives a good indication of the philosophical basis of their respective regime of
accumulation. The USA, on the one hand, counted on massive public help from their
dominant classes, an intervention whose main mechanisms were ‘(1) loans to banks;
(2) recapitalization; (3) asset purchase; and (4) state guarantees for bank debts or even
for the entire balance sheet’.”® This strategy had the subsequent and important pol-
itical impact of fuelling the anger of populations and pushing them in to the arms
of ‘populist’ movements. China, on the other hand, relied on Keynesian strategies”’,
betting that the spending of public money would help to reactivate its economy. Thus,
Beijing launched a CNY 4 trillion (USD 586 billion) plan that included major invest-
ment in infrastructure, the extension of health insurance coverage, the expansion of
the national high-speed rail network, as well as state-funded discounts to help rural
families buy household appliances.”®

account the various ways in which enterprises can legally organize themselves to hide or to shield their
assets with the goal of avoiding taxation. Considering this lack of transparency, however, we postulate
that our method provides sufficient insight to render it relevant. On the ‘legal coding’ that allows such
veiling from taxation. See K. Pistor, The Code of Capital: How the Law Creates Wealth and Inequality (2019).

72 Kotz, supra note 70, at 130-141; Sarimehmet Duman, A Theoretical Framework for the Analysis of the

Current Global Economic Crisis: The Financial Market and the Real Economy’, 25 Economic and Labour

Relations Review (2014) 240.
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Duménil and Lévy, supra note 62, at 39.
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Allin all, even if US capitalism appeared to have recovered in 2012 (with rates of profit
reaching 9.0% that year), some of the European countries have not completely recovered
yet at the moment of writing, over 10 years after the beginning of the subprime crisis.

This brief summary thus helps us to understand two of the main characteristics
of the 1997-2012 period. First, this decade and a half has been struck by a repeti-
tion of economic and financial crises that had a variety of effects on the US and global
economy. It first affected the average income and, consequently, consumption. This
logically exacerbated the situation of overproduction and over-accumulation, as ex-
plained above.” Inevitably, this context negatively affected rates of profit, forcing cap-
italists to find counteracting factors to reverse this grim situation. This leads us to the
second characteristic, which is the significant ups and downs in the rate of profit in the
USA. For example, as we have seen, benefits before tax for non-financial enterprises
passed from an almost historical low of 3.9% in 2001, then rose to the very respectable
level of 10.4% only five years later (in 2006), before falling again to 6.0% in 2008,
and so on. Globally, financialization and indebtedness have been important counter-
acting factors to react against periodic falls of benefit. Solutions to inadequate profits
in the context of a productive economy included investing capital in speculative mar-
kets, and counting on delayed payment through credit to sell goods, services and real
estate. Nevertheless, this logic came with its own negative effects and the booms and
bubbles it produced generally ended in crises, usually with destructive social costs. In
other words, financialization and indebtedness have not been a miracle cure, but only
solutions to defer in time the structural problem of the overall fall in the rate of profit.

US capitalism nonetheless recovered relatively quickly after the subprime crisis, par-
ticularly if we compare its situation to that of other traditional capitalist countries.
Indeed, with a rate of profit reaching 9.0%, the year 2012 can be seen as the moment
when US non-financial corporate business had recovered from the recession.®° At the
global level, however, the recovery has been slower and weaker.®! All in all, and as
much as we can judge with a short seven-year hindsight, this moment may be quali-
fied as the beginning of a new sub-period — if not of a new era by itself — for global
capitalism and for US capital accumulation.

Now, US official recovery from the Great Recession must be put into perspective.
After having reached a peak in 2012 (9.0%), the rates of profit began a slow but con-
tinuous drop until 2018 (6.6%). Unsurprisingly, financialization and indebtedness
now appear (once again) as strategies to compensate the falling benefits in the pro-
ductive economy, with all the risks they bring. Indeed, experts are expressing growing
concerns about the increased corporate debt and the deterioration of the quality of
credit,® as well as the increased weight of the student loan debt,®? to name only two

79 Kotz, supranote 70, at 14 1{f.

80 ‘US Starts on Long Road to Recovery’, Fin. T. (11 March 2012) 8.

81 ‘Fragile Eurozone Begins to Emerge from Worst Recession’, Fin. T. (13 August 2013).

82 8. Celik, G. Demirtas and M. Isaksson, Corporate Bond Markets in a Time of Unconventional Monetary Policy
—OECD (2019); ‘Carry That Weight', Economist (16 March 2019) 19; ‘Business and the Next Recession’,
Economist (22 February 2020) 61; ‘Corporate Bonds and Loans Are at the Centre of a New Financial
Scare’, Economist (14 March 2020) 57.

83 Griffin, ‘U.S. Student Debt May Be a Crisis Now. Soon It Will Be a Catastrophe’, Bloomberg (17 October
2018),availableatwww.bloomberg.com/news/articles/2018-10-17/the-student-loan-debt-crisis-is-about-
to-get-worse.
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examples. More and more of them are inclined to express their fear about a future re-
cession that could be aggravated by the impossibility of utilizing some of the tools used
after the 2008-2009 crash (the interest rate’s lowering, for instance) to attenuate the
latter effects and accelerate the recovery.®* Even if some of the traditional statistics ap-
pear to be positive (the percentage of unemployment, the economic growth rate, etc.),
turmoil is presumably not over for US capitalists, no more than their need to find new
ways to operationalize counteracting factors to the fall of the rate of profit. Taking
into account all the uncertainties since the 1997 crisis, some critical economists have
begun to ask whether neoliberalism is still able to guarantee stable profits and capital
accumulation for US capitalists, and claim that the 2008 crash was not a crisis within
neoliberalism (or neoliberal capitalism) as much as a crisis of it.%°

The US economy’s apparent recovery is only one aspect that allows us to say that
the 2012-2013 years introduced a turning point for the global economy. Other elem-
ents concern China. An important clarification must be made at this point. The 2012—
2013 period did not bring a radical or structural change in the Chinese regime of
accumulation as much as it represented the political uncovering of some economic
tendencies. To accurately grasp what happened at that time, one has to understand
therise of the Chinese economy and the transformation of its regime of accumulation.

The Chinese opening to the world economy dates back to the 1970s. For a long
time after that, China relied on cheap labour and an export-led economic model (ra-
ther than a regime of accumulation based on internal consumption)®® to integrate
the international markets. By the mid-1990s, specific development strategies helped
China not only in becoming ‘the assembly centre for IT and Internet related consumer
goods on a global scale’, but also in ‘showing signs of replacing Japan and South Korea
in a set of key manufacturing sectors as the leading regional economic powerhouse’.8”
By this time, however, Chinese comparative advantages began to fall as the labour
costs became more expensive. The Chinese economy then began to experience the
same kinds of problems faced by US capitalists and explained earlier: capital over ac-
cumulation, overproduction®® and a fall in the rate of profit.

84 ‘The Next Recession’, Economist (Special Report: The World Economy) (13 October 2018). At the time of
finishing the final version of this article (end of March 2020), the COVID-19 pandemic was dragging
the markets into a new turmoil. They are experiencing their worst moments since 2008, if not before.
Notwithstanding the importance of the current crisis, the interpretation of the events proposed by this
article is that the COVID-19 is only an accelerator and an amplifier of a crisis that was already due to
happen in the near future.
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Like other economies in that situation, China was forced to find ways to operation-
alize some counteracting factors. A classical factor was financialization.’® Another
consisted of ‘expanding the geographical and spatial dimension of capital accumu-
lation, through incorporating new natural resources, new markets and labour into a
capitalist system based on the emerging power’s preferred rules of the game’.?! This
strategy required new markets to export produced merchandise and —assumedly more
importantly — Chinese capital. This led to the ‘going out’ strategy affirmed in 2000.

The geographical expansion of China’s capitalism had to go further though, and a
more affirmative and decisive policy was needed. This happened by 2012-2013 when
Xi Jinping was named General Secretary of the Communist Party of China (2012)
and President of the People’s Republic of China (2013). The arrival of President Xi
can be seen as a turning point in our narrative because of the kind of leadership he
brought and the importance he gave to Chinese economic expansion, its character-
istics exemplified by the ‘One Belt, One Road’ (OBOR) initiative, whose objective is to
expand Chinese influence around the world, which was launched a few months after
his nomination at the Presidency of the Republic.®> Obviously, for our narrative, the
main aspect remains the economic expansion.”® Outside of the specific OBOR project,
a fast-growing economic presence of China in Latin America®* and Africa®> has also
been strongly supported by Xi. Official trade and investment statistics can give a better
idea of the rapid expansion of China since the middle of the 1990s, and in particular
since the arrival of Xi Jinping. China was the exporter of only 2.5% of the world trade
of merchandise in 1993. This percentage quickly rose to 11.1% in 2012, falling to
12.7% in 2018 after a high of 13.7% in 2015. In comparison, US exports dropped
from 12.6% to 8.7% during the same time span.®® In terms of foreign direct invest-
ments outflow, the increase is even more striking: it went from 0.5% in 1997 to 6.4%
in 2012 and to 8.7% in 2017, with a peak of 13.3% in 2016.%7

Before analysing the consequences of the rapid Chinese emergence and its impact on
the US economy, we must underline a last characteristic of the contemporary period.
While it is not economic, its specificity derives from the 2008 crisis and has an im-
portant effect on our proposition, as will be seen later. In his monumental book Crashed,
Adam Tooze links the populist movement that surged all around the world in the last
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few years with the Subprime crisis and the ensuing governmental reaction. For Tooze,
the negative effects of the crisis and the following austerity on the welfare state and
on the economic and social condition of people all around the world (and notably in
Western countries), as well as the perceived arrogance of bankers (who distributed
huge profits to their directorate shortly after being saved with colossal amounts of
public money) and cosmopolitan elites, had an important political outcome: the rise of
populism movements in Europe, the USA and elsewhere.’® Hence, they could be under-
stood as causing several events, such as the election or the impressive electoral results
of right-wing populism in the USA, France, Germany, Hungary, Brazil and elsewhere;
the rise of xenophobic nationalism in Europe and in too many other countries around
the globe; the upsurge of movements like the French gilets jaunes; Brexit; or the popu-
larity of some left-wing politicians such as Bernie Sanders or Jean-Luc Mélanchon. In
summary, the crisis and its management appear as a turning point for the population
being increasingly inclined towards a dégagiste attitude with regards to the old eco-
nomic and political elite. If, from our point of view, the emergence of left-wing politi-
cians and social movements is good news, it is not clear at all that nationalists and other
right-wing organizations will not be more successful in the end.

B Impact of China on the US Regime of Accumulation

The description made in Section 4.A showed us that the current situation does not
appear catastrophic at first glance for US capitalists. However, with rates of profit so
volatile for at least the last 20 years, and falling since 201 3, strategies and tools are
needed to operationalize the counteracting factors to answer to the fall of the rate of
profit. It is important to consider, however, that many are slowly becoming unavail-
able, a situation that is exacerbated by China’s expansion, as we will demonstrate by
revisiting Marx's counteracting factors one by one.

To begin with, emerging populism renders two important counteracting factors
more and more dangerous to use for the bourgeoisie. The extensive use of the growing
intensity of the exploitation of labour and of the reduction of wages (or any other
means that could downgrade people’s living conditions) could easily facilitate the
rise in popularity of ‘anti-elite’ political leadership, be they left-wing (hopefully) or
(probably more likely) right-wing oriented. The same can be said about the growth
of relative overpopulation seen as the creation of an industrial army of labour. This
counteracting factor can intervene in two ways: immigration or forcing people out-
side of the labour market (for several reasons such as age, disabilities, health prob-
lems, personal histories preventing from finding and keeping an adequate job or even
imprisonment) to integrate said market. For one thing, the rise of immigration may
prove difficult in a right-wing and xenophobic nationalist context. For another, intro-
ducing new (national) workers in to the labour market should put wages under pres-
sure, an effect that can also fuel populist enthusiasm.

Another counteracting factor is the increase of capital stock, theorized by Marx, or
what we have called financialization, giving that concept a broad enough definition to

%8 Tooze, supranote 76.
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include indebtedness. Now, as history (and our last 20-year narrative) suggests, this
counteracting factor may easily become a part of the problem more than a genuine
solution. Indeed, the main effects it produced have often served only to defer in time
the fall of the rate of profit, and to produce bubbles that create crises when they ex-
plode. Now, for the most dominant and predatory capitalists, these crises could ultim-
ately be useful since they tend to destroy and undervalue some pre-existing capital,
then resolve over accumulation and overproduction issues. Still, it is doubtful that the
bourgeoisie and capitalist governments will intentionally provoke crises with such an
objective.

This leaves us with only two available counteracting factors: the cheapening of
elements forming variable capital (such as raw material, energy, etc.) and the discovery
of new markets by way of foreign trade and direct investments. This is where China’s
(and other emerging economies’) incredible expansion enters into the game. It is inev-
itable that the markets won by China to sell its production markets are consequently
lost by the USA and other traditional capitalist countries (unless of course they fight
and offer cheaper prices for their products). Equally, China’s investments worldwide
affect US capitalists’ opportunities negatively. Lastly, important projects developed by
China in raw materials and in energy sectors to lower the price of variable capital also
represent options taken from competitors. To summarize, China’s and other emerging
countries’ worldwide economic expansions have important and negative effects on the
realisation of some of the only counteracting factors still available to US capitalists to
face the extremely volatile rate of profit prevailing since 1997. This is actually an im-
portant finding. Indeed, even with the help of some counteracting factors, the profits
provided by the US regime of accumulation in the last 20 years have been, at best,
unstable. One can then ask how the regime of accumulation will evolve given that the
counteracting factors have proven to be progressively more difficult to operationalize
(notably because of China’s economic presence worldwide) or have shown that they
were more problematic than genuinely efficient in the long run.

C China’s Regime of Accumulation as a Model for Other Countries

Another important reason why the USA sees China as a threat to its regime of accu-
mulation concerns the possibility that the Chinese regime of accumulation may be-
come a model for other (third-world) countries and distract them from neoliberalism,
the regime of accumulation representing the interests of the US capitalist class. There
are a few interrelated characteristics of the Chinese regime of accumulation that
must be underlined to appreciate this argument.

The first concerns the organization of non-financial state-owned enterprises
(SOEs). Unlike most economies that also comprise public enterprises, Chinese SOEs are
controlled by a single actor, the State-Owned Assets Supervision and Administration
Commission (SASAC), which is the ‘““ownership agency” entitled to exercise the
government’s ownership rights’ over SOE.® Being de facto under the control of the
Communist Party, the main goals conducting SASAC management integrate political

99 Naughton, supra note 41, at 348.
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(that is, the state’s interest) rather than merely economic elements.!'’® Another aspect
concerns their integration into larger business groups that include different actors
that perform different functions. At the top of this organization figures a ‘core com-
pany’ that is ‘a holding company wholly owned by SASAC''°! and that

... lays down the group’s development strategies and coordinates the relationships among
member subsidiaries. It also plays a vertical coordination role between the state and group
members by transmitting policy downward to member firms and information and advice up-
ward to the state.!?2

Other actors of the group include a ‘listed company’ whose shares are generally listed
on different stock markets; a finance company that is a ‘non-bank financial institution
that provides an expanding range of financial service for group members’ and that ‘al-
lows flexible management of financial resources across member companies’;'*® and a
‘research institute’ that ‘engage[s] in applied research related to the group’s products
and production processes’ and that sometimes ‘offer[s] graduate-degree awarding
programs approved by the state’.!°* It is not only the day-to-day management of SOE
that is policy-oriented (and not only driven by profits and a market logic), but also the
general pattern of their organization and interrelation with other economic actors.
This integration of different actors under a sole direction also allows the development
of broader management strategies that may imply sacrifices for an actor if it signifies
greater benefits for the group at large.

Yet, state ownership does not automatically imply the negation of all economic
competition, and the Chinese government refused to give monopoly rights to SOEs.
Indeed, even in the priority sectors identified by the government (defence, energy, tele-
communication, etc.), the party-state elected to create a certain amount of business
groups (generally between three and five) with the explicit objective of fostering com-
petition between them as a factor of efficiency.'®> Obviously, this competition is not
confined to SOE business groups, but is also fuelled by private-sector enterprises that
take such an important role in the Chinese economy that they can even sometimes
‘prevail over a SOE in domestic markets and emerge as the state’s “national cham-
pion”’.1°® Now, one should note that although groups compete on the national mar-
ket, they are encouraged to collaborate in projects abroad with the aim of enhancing
their overall competitiveness against foreign competitors.

Another original feature of the Chinese economy is that state control and leader-
ship are not confined to SOEs but also affect private enterprises. For example, state-
owned banks can finance private enterprises; the state participates in the coordination
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of some economic sectors or in the economic activity of some regions; and it will also,
from time to time, buy equity in private businesses.'” This dualistic strategy com-
prising promoting the market's competition and state control ‘have created one of the
world’s most dynamic and globalized private sectors’.!*® Lastly, one should note that
the banking sector is (without surprise) also under state control. Indeed, the main
banks are controlled by Central Huijin, the state entity that exercises a role similar
to that of a shareholder. Among its functions, it can order banks to use their funds
to finance projects corresponding to political objectives of the state.!’” Then, in the
banking sector as in the non-financial one, economics are subordinated to politics.

Overall, one can describe the Chinese economy as having ‘a diversity of regimes
of property and an inter-capitalist competition under a strong state leadership’.!'?
Obviously, these characteristics are in strong opposition with the strict separation be-
tween economics and politics promoted by neoliberalism.!'!! Even if, in some contexts,
it can be beneficial to the national bourgeoisie (as is apparently the case in China), it is
also contrary to the interests of the US and other imperialist countries” dominant so-
cial class for which this separation is essential to the maximization of their rate of prof-
its when investing and trading abroad. Indeed, transnational capital has no interest in
seeing its economic activities serving goals other than the pure search for profit and
capital accumulation. Yet, setting aside any political advantage, the economic success
of the Chinese design is real. To use Du’s words:

It is unrealistic today to uphold the simplistic and pessimistic view of Chinese SOEs as indus-
trial and commercial dinosaurs fit only for dismemberment or bankruptcy. Modern corporate
governance systems have been established in Chinese SOEs, some of which can rival the best
private companies in the world.!!?

Because of its success, the Chinese regime of accumulation could easily become a
model for others, third-world countries in particular. Obviously, it would signify a
radical shift away from neoliberalism, a regime of accumulation that is favourable
to foreign capital and that the USA and other imperialist states have successfully im-
posed for a few decades, thanks notably to international organizations such as the
International Monetary Fund, the World Bank group and, of course, the WTO.

D The WTO: Not Able to Defend and Promote the US Regime of
Accumulation Anymore

To offer our own explanation, we must recall two aspects of our theoretical frame-
work. The first is Robert Cox’s claim!!? that the function of international organizations
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is to ensure the creation and reproduction of hegemony. To be more accurate, they
serve, if we follow his argument, to defend and to expand the ‘mode of production’
(we elected to substitute this term for the concept of ‘regime of accumulation’ that
appears to be more appropriate for our means) of the dominant social classes of the
dominant state. Joining this idea with the école de la régulation and social structure of
accumulation theory writing!'* according to which a regime of accumulation needs
some regulation institutions to help resolve its contradictions (and ensure profits and
capital accumulation to dominant social classes), we can conclude that the Geneva
organization’s function in the US hegemonic order is to make sure that neoliberalism
works well enough to provide a satisfying rate of profit for US capitalists.

Going in that direction, Kristen Hopewell shows that the WTO's creation participated
in a shift in global governance from ‘embedded liberalism’ to neoliberalism''> and was
slated to be an important part of that governance. Using the conceptual framework de-
veloped earlier, we can infer that the WTO was thus given a regulation function that was
to ensure the operationalization of counteracting factors to the fall of the rate of profit
for US capitalists. Now, as we have seen, the US rate of profit has been extremely unstable
in the last two decades and Chinese expansion (and that of other ‘emerging countries’)
allows one to predict that the situation could easily worsen in the future. Consequently, it
should come as no surprise that the crisis that has been striking neoliberalism for the last
20 years may also result in a crisis of the organizations that are supposed to manage its
contradictions, especially the WTO. Concretely, this organization seems unable to fulfil
its regulatory function anymore, which is to ensure US capitalists a good rate of profit
and opportunities to operationalize enough counteracting factors to negate its fall.

To go further, we now need to return to Stephen Gill's claim that the function of
an international organization is to limit political and economic possibilities. It is to
exclude, in other words, options that are incompatible with the social order promoted
by the hegemon from what is possible and achievable.!'® Effectively, the WTO was
created to play such a role. Indeed, promoting liberalization of goods and services,
protecting (notably intellectual) property rights and attacking subsidies (in non-agri-
culture sectors), just to give a few examples, all serve to severely reduce state interven-
tions into the economy and to circumscribe or at least to strongly impede the turn
towards an alternative model to neoliberalism.

In conformity with this, when China adhered to the WTO in 2001, there was a
strong hope from other Members that it would adopt important economic reforms.
A single example should be enough to show this optimism. Since other WTO Members
feared that the Chinese economic structure gave it advantages in the short term, its
protocol of accession included some particular ways to determine price comparability
under anti-dumping rules,'!” as well as to identify and determine the subsidy benefit
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under the Agreement on subsidies and countervailing measures.!'® Interestingly
though, these provisions were expected to end the moment China could establish it-
self as a market economy or, ‘[iJn any event [...] 15 years after the date of accession’.!!?
After that delay, China was expected to have sufficiently changed its economy so that
such a rule would not be needed any more. Yet, and unfortunately for these other
Members, the changes were not what they expected. To quote Andrew Lang:

the expectation of its most important trading partners was evidently that its economic system
would evolve in the direction of marketization, perhaps at an accelerated rate. However, eco-
nomic reform in China has in fact taken place in an experimental and unexpected manner,
with the result that the emergent form of market capitalism appears to Western eyes as an
unfamiliar hybrid, often termed ‘State Capitalism’.!2°

Actually, their discontent comes not only from the objective and observable fact that
the WTO has been unable to force China to radically change its regime of accumula-
tion the way it wanted; it is also related to some (controversial) AB rulings concerning
the implication between state and economy.

Thus, in the famous USA — Anti-Dumping and Countervailing Duties case, the AB had
to determine whether determination that an entity is owned or controlled by the gov-
ernment is enough to conclude that it is a ‘public body’ in terms of Article 1.1(a)(1) of
the Agreement on Subsidies and Countervailing Measures. Should it be the case, any
financial contribution by the entity would be reputed as being a subsidy. Going against
the panel’s ruling and the US argument, the AB offered a nuanced decision, explain-
ing that it considered:

[TThe concept of ‘public body’ as sharing certain attributes with the concept of ‘government’.
A public body within the meaning of Article 1.1.(a)(1) of the SCM Agreement must be an entity
that possesses, exercises or is vested with governmental authority. Yet, just as no two govern-
ments are exactly alike, the precise contours and characteristics of a public body are bound to
differ from entity to entity, State to State, and case to case. Panels or investigating authorities con-
fronted with the question of whether conduct falling within the scope of Article 1.1.(a)(1) is that
of a public body will be in a position to answer that question only by conducting a proper evaluation
of the core features of the entity concerned, and its relationship with government in the narrow sense.
[..]

We stress, however, that, apart from an express delegation of authority in a legal instrument,
the existence of mere formal links between an entity and government in the narrow sense is unlikely to
suffice to establish the necessary possession of governmental authority. Thus, for example, the mere
fact that a government is the majority shareholder of an entity does not demonstrate that the govern-
ment exercises meaningful control over the conduct of that entity, much less that the government has
bestowed it with governmental authority. In some instances, however, where the evidence shows
that the formal indicia of government control are manifold, and there is also evidence that
such control has been exercised in a meaningful way, then such evidence may permit an infer-
ence that the entity concerned is exercising governmental authority.'?!
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Thus, the AB stated that states could sometimes intervene in the economy without
fearing systematically being in violation of WTO rules. For the AB, states could then
own an economic entity without automatically turning its financial contribution
into subsidy. This decision legitimized, to a certain extent, the Chinese regime of ac-
cumulation. More importantly, it also legitimized a Chinese type of the regime of ac-
cumulation, confirming that other countries could emulate it without systematically
violating WTO rules.

This is extremely important for two reasons. First, being unable to force China to
abandon its regime of accumulation means that Chinese enterprises can continue to
rely on a regime of accumulation that proved to be more efficient in many respects
than neoliberalism. It means that these enterprises will likely continue to take mar-
kets and to block investment possibilities from US capitalists. Second, other countries
(notably ‘emerging’ countries like India) could be inspired by China’s regime of ac-
cumulation and develop a model more efficient than neoliberalism but also (at least
relatively) incompatible with it. In doing so, they will also represent a constraint to
the possibilities of operationalizing countervailing tendencies, and a constraint to the
rate of profit. Already struggling, neoliberalism could well turn out to be unable to
overcome such events.

5 Conclusion

In Section 2 of this article, we underlined some of the most common explanations
for the WTO crisis. The first one, essentially defended by the US administration, tar-
gets some technical problems (the extended length of the AB procedures, the so-called
obiter dicta issued by the latter, its habits to use its precedents as binding for future
cases, etc.). We criticized the accuracy and relevance of the flaws underlined but also
argued that even if we agreed with them, it would be difficult to admit that they are
important enough to represent a threat to the functioning, if not the existence, of the
‘crown jewel’ of the WTO. The second type of analysis targets China and explains that
the WTO'’s problem is that it is unable to ‘deal’ with such an economy. We have ad-
mitted that this thesis targets an actor (China) that is actually central to the crisis, but
we have argued that it nevertheless falls short of explaining the deeper causes of the
Chinese issues. These deeper causes must indeed be found in political economy and in
the current and specific way that capital accumulation is organized at the global level
and in the hegemonic economy, the USA.

Political economy and the hypothesis of the importance of international institu-
tions for the reproduction of a regime of accumulation can provide relevant infor-
mation about some of the causes of the current WTO crisis. For instance, they can
give insights into the various strategies (such as the promotion of regional, rather
than multilateral agreements, or even protectionism) adopted by different branches
of capitalists of a country like the USA in order to push their divergent and sometimes
conflicting interests. More specifically, in light of our problematic, political economy
can point towards the role played in recent years by the BRICS coalition that renders
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difficult, if not impossible, the conclusion of new multilateral agreements that can
contribute to the perpetuation of neoliberalism. These elements are obviously rele-
vant, but this article has argued that there is a deeper, more structural cause to
the crisis.

At the root of the crisis lies the functioning of neoliberalism (understood as the
regime of accumulation promoted by US dominant classes since the 1980s) and the
institutions it uses to regulate itself, to deal with contradictions that hurt its capacity
to produce profit and to allow capital accumulation. One of the most important of
these institutions, at the international level, is the WTO. We argued that neoliberal-
ism’s incapacity to continuously provide, since the Asian crisis in 1997, a satisfying
and stable rate of profit to US capitalists (and to Western capitalists in general, even if
our argument focuses on the former) lured it into a crisis. Since the WTO’s main func-
tion is to prevent neoliberalism from being hurt by contradictions that would limit its
capacity to provide profits allowing capital accumulation, it was inevitable that one
day or another, the struggle faced by neoliberalism would also drag the WTO down
into an institutional crisis.

Thus, China is not the problem per se. It is part of the problem only because its
regime of accumulation fosters a worldwide economic expansion that itself forces
neoliberalism and US capitalism to deal with its contradictions. It is also part of the
problem because its success, in some respects, could become a model to emulate for
other third-world countries, a situation that would exacerbate neoliberalism issues.
Finally, to those who associate the WTO to the current ‘trade war’ between China and
the USA, we reply that they may be right to think that there is a trade war. But it is not
a trade war between two countries. It is a trade war between two regimes of accumu-
lation: one currently emerging and another that is evidently struggling.



