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The Future in the Past? The
Replication of Existing Treaty
Language in the Making of the
ILC’s Draft Articles on Crimes
against Humanity

Bruno Biazatti”

Abstract

Treaty-making often occurs through the reuse of existing legal solutions. Instead of creating
new language, drafters often replicate past treaty wording in the instrument under negotiation.
The Draft Articles on Prevention and Punishment of Crimes against Humanity (DACaH), for-
mulated by the International Law Commission (ILC or the Commission), were an example.
This article evaluates the ILC's reliance on past treaty language to produce the DACaH. In add-
ition to assessing some contextual reasons why, and the manner in which, the Commission used
such a drafting approach, this article notes that, given its mandate as an expert body subsidiary
to the United Nations General Assembly, the ILC may face specific challenges while using this
technique. Taking the DACaH as a case study, the article also explores some pragmatic and nor-
mative considerations that may motivate or impact the replication of past treaty language in
international law-making. In conclusion, the ILC's reliance on existing treaty wording to craft
the DACaH was deeply consequential as it was part of the Commission’s broader goal of pla-
cating states via the adoption of an effective, but minimalist and conformist, set of draft articles
with greater chances of becoming a widely adhered to treaty.

1 Introduction

As Alan Watson stated, ‘to a truly astounding degree law is rooted in the past’.!
Written international law is no exception. Quite often, those responsible for drafting
a new international instrument do not start this process from a clean slate, aimed at
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creating entirely new wording and legal solutions from scratch, but often rely on pre-
viously adopted treaties from which they borrow language to be copied and pasted
into the draft under negotiation, with or without textual alterations.? In international
economic law, this approach has become so widespread that scholars even describe
some treaty language in this field as ‘boilerplate’, the term used in contract law to refer
to standardized text.?

Notwithstanding its extensive use in practice and its theoretical implications, the
borrowing of previous treaty language as an international law-making technique
lacks a comprehensive theory on why, when and how to use this drafting approach.*
The limited scholarship on this matter has three main features. First, international law
publicists often rely on the much more developed scholarship on boilerplate in domestic
contracts to base some of their conclusions regarding international law-making.> Yet
the reliance on past treaty language in international law can differ from its use in
domestic jurisdictions to the point that findings applicable to national law, especially
contract law, may not always be accurately transposed to international law. Besides
the fact that analogies between contracts and treaties could be problematic as such,®
scholarship on contract law often tackles the issue of boilerplate through the lens of
the consumer-company dichotomy.” This perspective is not necessarily analogous to
the dynamics in place during treaty-making at the international level.

Second, perhaps due to the more prominent use of copy and paste in the field, inter-
national economic law stands out as the international legal branch with the most ro-
bust body of academic works on this issue.® Although understandable, the focus on

Allee and Elsig, ‘Are the Contents of International Treaties Copied and Pasted? Evidence from Preferential

Trade Agreements’, 63(3) International Studies Quarterly (ISQ) (2019) 603, at 603; Carstens, ‘Interpreting

Transplanted Treaty Rules’, in A. Bianchi, D. Peat and M. Windsor (eds), Interpretation in International Law

(2015) 229, at 232.

3 Peacock, Milewicz and Snidal, ‘Boilerplate in International Trade Agreements’, 63(4) ISQ (2019) 923;
Poulsen and Waibel, ‘Boilerplate in International Economic Law’, 115 American Journal of International
Law (AJIL) Unbound (2021) 253; Waibel, ‘Fair and Equitable Treatment as Boilerplate’, 30(1) American
Review of International Arbitration (2019) 85.

4 Ronald Dworkin stated: ‘[A]nalogy without theory is blind. An analogy is a way of stating a conclusion,
not a way of reaching one, and theory must do the real work.” Dworkin, ‘In Praise of Theory’, 29 Arizona
State Law Journal (1997) 353, at 371. The same may be said about using previous treaty language as a
drafting technique in international law-making.

> See, e.g., Encarnacion, ‘Boilerplate Indignity’, 94(4) Indiana Law Journal (2019) 1305; Baird, ‘The

Boilerplate Puzzle’, 104(5) Michigan Law Review (MLR) (2006) 933.

E. Raftopoulos, The Inadequacy of the Contractual Analogy in the Law of Treaties (1990); Hertogen, ‘The

Persuasiveness of Domestic Law Analogies in International Law’, 29(4) European Journal of International

Law (EJIL) (2018) 1127, at 1137-1138.

See, e.g., M.]. Radin, Boilerplate: The Fine Print, Vanishing Rights, and the Rule of Law (201 2); Gilo and Porat,

‘The Hidden Roles of Boilerplate and Standard-Form Contracts: Strategic Imposition of Transaction

Costs, Segmentation of Consumers, and Anticompetitive Effects’, 104(5) MLR (2006) 983.

Allee and Elsig, supra note 2, at 605; Peacock, Milewicz and Snidal, supra note 3; Poulsen and Waibel,

supra note 3; Waibel, supra note 3; Alschner and Skougarevskiy, ‘Mapping the Universe of International

Investment Agreements’, 19 Journal of International Economic Law (2016) 561. For some rare examples of

studies on this topic not focused on economic law, see Carstens, supra note 2; Sivakumaran, ‘Techniques

in International Law-Making: Extrapolation, Analogy, Form and the Emergence of an International Law
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international economic law neglects the potential specificities of applying this drafting
technique to other international law branches, particularly those in which the use of
identical language is less widespread than in economic law. Third, scholarship has
mainly addressed the traditional law-making setting in the form of diplomatic negoti-
ations between state representatives, overlooking the ‘scientific’ law-making by tech-
nical bodies composed of independent members acting in their personal capacity.’
One additional layer of unique challenges and features could be uncovered by exam-
ining these technical bodies. Therefore, since states and organizations will likely con-
tinue to worship at the altar of past language, greater finesse in our understanding of
this drafting technique is of fundamental importance.

This article will analyse the use of past treaty language by the International Law
Commission (ILC or Commission), the principal subsidiary organ of the United
Nations (UN) General Assembly (UNGA) for the progressive development and codifica-
tion of international law. As a case study, the article centres on the ILC’s reliance on
this drafting approach to produce the Draft Articles on Prevention and Punishment
of Crimes against Humanity (DACaH or Draft).!° The Commission finalized this Draft
on its second reading on 22 May 2019, with the recommendation that the UNGA
or an international conference of plenipotentiaries adopt a convention based on the
DACaH.'? At the time of writing in January 2023, the Draft was still pending before
the UNGA Sixth Committee.

Although the drafting of the DACaH was not the first time that the ILC has relied
on past wording to produce its outcomes, ' this Draft deserves a dedicated assessment.
The way in which the Commission used existing language to formulate the DACaH

of Disaster Relief’, 28(4) EJIL (2017) 1097, at 1116-1117; Ahlborn, ‘The Use of Analogies in Drafting
the Articles on the Responsibility of International Organizations: An Appraisal of the “Copy-Paste
Approach™, 9(1) International Organizations Law Review (2012) 53; Wiener, ‘Something Borrowed for
Something Blue: Legal Transplants and the Evolution of Global Environmental Law’, 27 Ecology Law
Quarterly (2001) 1295.

For some rare examples of studies not focused on diplomatic law-making, see Sivakumaran, supra note 8,
at 1116-1117; Ahlborn, supra note 8.

International Law Commission (ILC), Draft Articles on Prevention and Punishment of Crimes against
Humanity, with Commentaries (DACaH), Report on the Work of Its Seventy-first Session, UN Doc.
A/74/10(2019), at 23.

1 ILC, 3468th Meeting, UN Doc. A/CN.4/SR.3468, 22 May 2019, at 14.

12 ILC, 3499th Meeting, UN Doc. A/CN.4/SR.3499, 5 August 2019, at 4.

For example, the Draft Articles on the Law of Treaties between States and International Organizations
or between International Organizations, UN Doc. A/37/10, 1982, and the Draft Articles on the
Responsibility of International Organizations, UN Doc. A/66/10, 2011, mirror, mutatis mutandis, the
Vienna Convention on the Law of Treaties 1969, 1155 UNTS 331, and the Draft Articles on Responsibility
of States for Internationally Wrongful Acts, UN Doc. A/56/83, 2001, respectively. The Draft Articles on
the Law of Transboundary Aquifers, UN Doc. A/63/10, 2008, have several provisions analogous to
the Convention on the Law of the Non-Navigational Uses of International Watercourses 1997, 2999
UNTS 77, which was adopted based on a set of ILC draft articles. The use of past language in the Draft
Articles on the Protection of Persons in the Event of Disasters, UN Doc. A/71/10, 2016, was less prom-
inent. Still, the ILC used analogies with international humanitarian law to formulate this draft. Moldner,
‘Responsibility of International Organizations: Introducing the ILC’s DARIO’, 16 Max Planck Yearbook
of United Nations Law (2012) 281, at 322-323; F. Bordin, The Analogy between States and International
Organizations (2018), at 35—47; Sivakumaran, supranote 8, at 1116-1117.
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was unique in comparison to other instances in which the ILC has referred to past
wording. While, in previous works, the Commission mainly has relied on language
from its own outcomes or treaties based on its outcomes, which has dealt with closely
related matters,'* the ILC went much further with the DACaH, systematically forag-
ing throughout the vast universe of conventions addressing crimes to find language
that would be both suitable for crimes against humanity and acceptable to states.!®
Ultimately, the Commission’s use of past language greatly impacted the Draft’s legal
content.!®

This article proceeds as follows: section 2 describes and evaluates the ILC's reliance
on existing treaty language to formulate the DACaH; section 3 addresses some prag-
matic and normative considerations for using this drafting approach and their appli-
cation to the specific context of the DACaH; and section 4 contains the final remarks.

2 The ILC’s Use of Past Treaty Language to Formulate the
DACaH

In his 2013 proposal for the topic of crimes against humanity before the ILC, Sean
Murphy had already suggested relying on language from conventions covering other
crimes as the way forward to tackle the topic.!” In their initial reaction at the UNGA
Sixth Committee, states warned that the drafting of the DACaH had to be carried out
prudently. Special concern was voiced as to the need to avoid conflicts with existing
treaty regimes, in particular the Statute of the International Criminal Court (Rome
Statute).!'® This position motivated Murphy, now as the special rapporteur on crimes
against humanity, to reaffirm in his first report that ‘[a] convention on crimes against
humanity should build upon the text and techniques of relevant existing treaty re-
gimes’.'” This statement fundamentally informed the ILC’s drafting approach in pro-
ducing the DACaH, to the effect that the use of past treaty language was central to
framing the legal content of the Draft.

This article will examine three elements: (i) some context-based reasons that could
justify the ILC’s reliance on past treaty language; (ii) the way in which the Commission
selected and used existing wording to formulate the DACaH; and (iii) some implica-
tions of this specific drafting approach that are unique to the ILC as a technical body
subsidiary to the UNGA.

14 The exception was the Draft Articles on the Protection of Persons in the Event of Disasters. See note 13
above.

15 DACaH, supra note 10, at 23; ILC, Fourth Report on Crimes against Humanity (Fourth Report), UN Doc.
A/CN.4/725 (2019), para. 19.

16 See section 2.B.

17 ILC, Annex II: Crimes against Humanity (Mr. Sean D. Murphy)’, 2(2) ILC Yearbook (2013) 93, at 95.

18 ILC, First Report on Crimes against Humanity (First Report), UN Doc. A/CN.4/680 (2015), para. 17;
Statute of the International Criminal Court (Rome Statute) 1998, 2187 UNTS 3.

19 First Report, supra note 18, para. 20.
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A Why?

The ILC’s widespread use of past treaty language in drafting the DACaH — in addition
to the considerations addressed in the following section?’ — could be justified by at least
four contextual reasons: (i) the existing vast body of treaties addressing crimes; (ii) the
reduced number of ILC draft articles that became widely adhered to treaties; (iii) the
turmoil under the topic ‘Obligation to extradite or prosecute (aut dedere aut judicare)’;
and (iv) the current unfavourable political climate towards international law.

First, the ILC had at its disposal a broad and robust body of treaty law on crimes from
which to derive inspiration to formulate the DACaH. One could highlight the wave of
treaties addressing crimes in the 1970s and 1980s?! as well as the more recent adop-
tion of statutes of international and hybrid criminal courts?? and new conventions
on crimes, such as the 2000 UN Convention against Transnational Organized Crime
(UNCTOC) and the 2003 UN Convention against Corruption (UNCAC).?? It is not sur-
prising that the ILC took advantage of this available material.

Second, the fact that some ILC draft articles never became widely adhered to
treaties still echoes in the hallways of the Commission. The ILC experienced a ‘golden
era’ of codification between the late 1950s and the early 1970s,?* but, all in all, the
Commission has struggled to deliver draft articles that have later been transformed
into treaties with extensive adherence.?> Although such a purely numerical approach
falls short of describing the ILC's true impact and significance,?* this record can assist
in understanding why the Commission adopted the more secure pathway of relying
on past treaty wording as a strategy to enhance the DACaH’s acceptability among
states and its prospects of becoming a treaty.?”

Third, the ILC faced difficulties in relation to the recent topic ‘Obligation to extra-
dite or prosecute (aut dedere aut judicare)’. The outcome initially intended was a set
of draft articles.?®* However, the topic was derailed after special rapporteur Zdzislaw
Galicki proposed the inclusion of a provision recognizing customary law as a source

20 See section 3.

21 In 1997, Cherif Bassiouni identified 323 of them. M.C. Bassiouni (ed.), International Criminal Law

Conventions and Their Penal Provisions (1997), at 1.

One could mention the following courts: the International Criminal Tribunal for the former Yugoslavia

(1993), the International Criminal Tribunal for Rwanda (1994), the International Criminal Court

(1998), the Special Panels for Serious Crimes in East Timor (2000), the Special Court for Sierra Leone

(2002), the Extraordinary Chambers in the Courts of Cambodia (2003) and the Special Tribunal for

Lebanon (2007).

23 United Nations Convention against Transnational Organized Crime (UNCTOC) 2000, 2225 UNTS 209;

United Nations Convention against Corruption (UINCAC) 2003, 2349 UNTS 41.

Sturma, ‘The International Law Commission and Its Impact: Some Comments’, in United Nations (UN)

(ed.), Seventy Years of the International Law Commission: Drawing a Balance for the Future (2021) 154, at 155.

> Secretariat of the ILC, ‘Introduction’, in UN, supra note 24, 1, at 14-19.

¢ Ibid.

Murphy, ‘Striking the Right Balance for a Draft Convention on Crimes against Humanity’, Just Security,

17 September 2021, available at www.justsecurity.org/78257/striking-the-right-balance-for-

a-draft-convention-on-crimes-against-humanity/.

28 ILC, Second Report on the Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare), UN Doc. A/
CN.4/585 (2007), paras. 18—19; ILC, Third Report on the Obligation to Extradite or Prosecute (Aut Dedere
Aut Judicare), UN Doc. A/CN.4/603 (2008), paras. 110-111.
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of the obligation aut dedere aut judicare.?® This proposal received a negative response
from both the ILC and the UNGA Sixth Committee.>° Following Galicki’s failure to get
re-elected to the ILC in 2011,3! the Commission decided that, instead of appointing a
new special rapporteur, the topic should be finalized by a working group.?? The latter
ultimately determined that the outcome should be a 15-page report, not draft art-
icles.®* A similar fate in the topic of crimes against humanity would have been dis-
astrous for the prospect of the immediate adoption of a convention on this subject
matter. Thus, by using past treaty language, special rapporteur Murphy evaded any
determination on the customary nature of the DACaH’s content,>* avoiding the criti-
cism that Galicki's proposal had faced. Considering that the topic of aut dedere aut judi-
care ended in the same year that Murphy embarked on his own topic (2014), one can
assume that the former offered valuable lessons to the latter.

Fourth, the ongoing crisis of multilateralism and the related unfavourable political
climate towards international law?> have adjudicatory and law-making implications
that are significant for the DACaH. In the adjudicatory realm, this political climate
entails that the past optimism regarding international criminal tribunals, especially
towards the International Criminal Court (ICC), has been replaced by less romanti-
cized assessments and expectations.>® One can also see that national prosecutions
have received more weight and priority in this context.?” This adjudicatory dimension
could a priori favour the adoption of a global convention on crimes against humanity,
as this treaty’s overall goal would be to strengthen national criminal legal systems and
horizontal cooperation among states.*® On the other hand, in the law-making realm,
the ongoing crisis of multilateralism has entailed stagnation in traditional inter-
national law-making.?° This trend might a priori hinder the prompt transformation of

29 ILC, Fourth Report on the Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare), UN Doc. A/
CN.4/648 (2011), para. 95.

30 ILC, Final Report of the Working Group on the Obligation to Extradite or Prosecute (Aut Dedere Aut
Judicare), UN Doc. A/CN.4/L.844 (2014), para. 10.

31 ILC, 2011 Election of the International Law Commission, 2016, available at https://legal.un.org/ilc/
elections/2011election.shtml.

32 ILC, Report of the Working Group on the Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare), UN
Doc. A/CN.4/1..829 (2013), para. 10.

3 Final Report on the Obligation to Extradite or Prosecute, supra note 30, para. 11.

3+ Fourth Report, supranote 15, para. 19; DACaH, supra note 10, at 23.

35 Pellet, ‘Values and Power Relations: The “Disillusionment” of International Law?’, 34 KFG Working
Paper Series (2019) 1, at 4-5; Krieger, ‘Populist Governments and International Law’, 30(3) EJIL (2019)
971; Lupel, ‘The Multilateralism Index: Measuring Transformation in a Time of Crisis and Uncertainty’,
IPI Global Observatory, 9 January 2023, available at https://theglobalobservatory.org/2023/01/
the-multilateralism-index-measuring-transformation-in-a-time-of-crisis-and-uncertainty/.

36 Luban, After the Honeymoon: Reflections on the Current State of International Criminal Justice’, 11(3)
Journal of International Criminal Justice (JIC]) (2013) 505, at 506-508.

37 C. Stahn, A Critical Introduction to International Criminal Law (2019), at 413.

3% DACaH, supra note 10, at 23.

The author acknowledges that there are numerous reasons besides the crisis of multilateralism to the complex

phenomenon of the stagnation in traditional international law-making. See Pauwelyn, Wessel and Wouters,

‘When Structures Become Shackles: Stagnation and Dynamics in International Lawmaking’, 25(3) EJIL

(2014) 733; Kravik, An Analysis of Stagnation in Multilateral Law-Making — and Why the Law of the Sea

Has Transcended the Stagnation Trend’, 34(4) Leiden Journal of International Law (LJIL) (2021) 935.
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the DACaH into a convention. Hence, the ILC’s heavy reliance on past treaty wording
could be seen as a strategic use of the momentum created by the adjudicatory di-
mension to cautiously propose language and legal solutions for the Draft that are fa-
miliar to states and with which they would be more willing to engage. Ultimately, this
strategy aimed at increasing the DACaH’s chances of bypassing the stagnation trend
in international law-making.*°

B How?

The ILC’s use of previous treaty language shaped the DACaH in two main ways: in a
positive manner by leading to the replication of previously adopted language in the
Draft and in a negative manner by refusing to include specific proposals of provisions
in the DACaH because such suggested provisions could not be found in previously
adopted treaties on crimes.*! Both of these perspectives were deeply consequential
in defining the Draft’s content. On the one hand, as noted by the special rapporteur,
‘[e]very provision in the [DACaH] has a direct lineage in existing treaties’.*> On the
other hand, the ILC rejected altogether numerous proposals by states since these sug-
gestions did not reflect the language used in treaties addressing crimes.*

As a corollary of its reliance on past wording, the ILC acknowledged that,
‘[w]hile some aspects of [the Draft] may reflect customary international law, codifi-
cation of existing law is not the objective of these draft articles’.** As already noted,*’
the Commission was mainly indifferent to, and did not evaluate in detail, whether the
proposed provisions coincided with customary law or state practice more broadly.*
Charles Jalloh has indicated that, in the specific context of crimes against humanity,
this outcome was a logical and necessary course of action, given the lack of wide-
spread state practice on these offences and the DACaH’s gap-filler purpose.*”

The ILC clarified that its ‘objective [was rather] the drafting of provisions that would
be both effective and likely acceptable to states, based on provisions often used in
widely adhered to treaties addressing crimes, as a basis for a possible future conven-
tion’.*® Thus, in terms of methodological approach, instead of mapping existing and
emerging customary rules on crimes against humanity, the ILC’s work focused mainly

40 TLC, Remarks by Nolte, 3353rd Meeting, UN Doc. A/CN.4/SR.3353, 8 May 2017, at 14 (‘the Special
Rapporteur had tried to meet that challenge [posed by the current unfavourable political climate] by pro-
posing certain well-known and proven models and by leaving out certain potential sticking points’).

41 The words ‘positive’ and ‘negative’ are used here without implying any value judgement.

42 Murphy, supra note 27; ILC, Fourth Report on Crimes against Humanity, Addendum (Fourth Report
Addendum), UN Doc. A/CN.4/725/Add.1 (2019).

4 Fourth Report, supranote 15, paras. 36, 38, 39, 52,57, 66,70,72,114,125,127,150, 156,166,167,
170, 172,173,174, 179, 186, 190, 191, 216, 217, 223, 225, 231, 244, 247, 261, 262, 265, 266,
267,281,290, 291, 293, 305.

4 Ibid., para. 19; DACaH, supra note 10, at 23.

45 See section 2.A.

46 Fourth Report, supra note 15, paras. 19, 200; DACaH, supra note 10, at 23.

47 TJalloh, ‘The International Law Commission’s First Draft Convention on Crimes against Humanity:
Codification, Progressive Development, or Both?’, 52 Case Western Reserve Journal of International Law
(CWRJIL) (2020) 331, at 349-354.

48 DACaH, supra note 10, at 23; Fourth Report, supra note 15, para. 19.
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on determining which existing language in conventions addressing other crimes
could be replicated in the DACaH, which linguistic or substantial adaptations in such
wording, if any, should be added and which proposals of provisions should be rejected
for not reflecting past treaty language or not fitting the DACaH's purpose and scope.
The ILC’s drafting approach for the DACaH can be divided into two phases: (i) a
filtering mechanism to determine, from the bulk of existing treaty language, which
wording could be considered eligible for inclusion in the Draft and (ii) the merit-based
decision on which of this eligible language should be effectively added to the DACaH.**

1 The Filtering Mechanism

The ILC used a filtering mechanism to select which available language was eligible
for inclusion in the DACaH. This mechanism was essentially threefold: (i) whether
the treaty language in question was ‘often used’, (ii) whether the borrowed language
originated from ‘treaties addressing crimes’ and (iii) whether the relied-upon treaties
were ‘widely adhered to’.>° The establishment of these requirements could be seen
as an attempt by the ILC to curb arbitrariness and strengthen the legitimacy of its
drafting process.>! Yet the Commission did not provide much abstract reasoning on
these selection requirements, especially regarding central questions such as how
many times a particular provision needed to be repeated in different treaties to be con-
sidered ‘often used’ and how many states parties a treaty was required to have to be
considered ‘widely adhered to’.

Despite the lack of theoretical details outlining its drafting approach, the ILC's ap-
plication of this filtering mechanism offered a diagnostic of its content. To distil this
diagnostic, the author carried out an empirical assessment of the document ‘Crimes
against Humanity: Table of Relevant Treaty Provisions’ (Table of Relevant Treaty
Provisions), the Annex II of the special rapporteur’s fourth report.>? This table con-
tains a list of treaties and other instruments on which the ILC based itself to provi-
sionally adopt the DACaH on first reading in 2017. Although this document was
not ‘meant to be an exhaustive list of the treaties referred to by the Commission’,>? it
offered an overall picture of the body of treaties used by the ILC to craft the DACaH'’s
content. One can extract valuable findings on the Commission’s filtering mechanism
by assessing this list of relied-upon instruments.>* The author also consulted the

4 The ILC did not apply this clear-cut separation into two distinct phases in a rigorous and express manner
in its work pertaining to the DACaH. The author established this division for analytical purposes, taking
into account the nature and objective of the requirements used by the ILC to select existing treaty lan-
guage for inclusion in the Draft.

50 DACaH, supranote 10, at 23; Fourth Report, supra note 15, para. 19.

51 On the relationship between legitimacy and the methods of treaty-making, see A. Boyle and C. Chinkin,
The Making of International Law (2007), at 99-103; Azaria, ‘The Working Methods of the International
Law Commission: Adherence to Methodology, Commentaries and Decision-Making’, in UN, supra note
24,172.

52 Fourth Report Addendum, supra note 42, at 2.

53 Ibid.

> As for the number of states parties of each treaty discussed in this section, the author presented the
number provided by the ILC as of 9 November 2018, the time of the drafting of the DACaH.



The Future in the Past? 457

special rapporteur’s four reports when necessary to offer context to the findings of
this empirical study.

The ILC applied the ‘often used’ requirement of its filtering mechanism with
limited consistency. In fact, most of the DACaH’s provisions derived from multiple
instruments with similar wording, confirming its recurrent use in different treaty
regimes, albeit with some linguistic variations.>> Yet some provisions of the Draft
originated from a limited number of treaties, entailing that they could hardly be
considered to have been based on repeatedly used language. The most extreme ex-
amples of this situation are Article 2 (definition of crimes against humanity) and
Article 12(3) (reparation to victims) of the DACaH, which were each based on a
single treaty provision — that is, Article 7 of the Rome Statute®® and Article 24 of
the 2006 International Convention for the Protection of All Persons from Enforced
Disappearance (ICPPED) respectively.®” One could also mention Article 5 (non-
refoulement),>® Article 6(8) (liability of legal persons),>® Article 13(10) (enforcement
of sentence following the requesting state’s national law),®® Article 13(13) (obli-
gation to consult the requesting state in extradition proceedings)®! and Article 14
(mutual legal assistance)®? of the DACaH as well as paragraphs 17—-19 (transfer of
detainee for testimony)®® and paragraph 20 (costs of executing a request of mutual
legal assistance)®* of the DACaH’s Annex, which were all based on language used in
two to three treaties only.

Figure 1 depicts the number and legal nature of the instruments that the ILC
used to determine the content of each provision of the DACaH. A cross-provision
comparison based on Figure 1 reveals that the number of relied upon instruments
for each clause differed substantially from provision to provision, varying from
two to 24 documents. Most of the provisions (nine out of 15), had a foothold in

55 See, e.g., DACaH, supra note 10, Article 4 (obligation of prevention), Article 7 (establishment of national
jurisdiction), Article 9 (preliminary measures when an alleged offender is present), Article 10 (aut dedere
aut judicare) and Article 11 (fair treatment of the alleged offender). Fourth Report Addendum, supra note
42,at10-13, 23-29, 31-45.

¢ Fourth Report Addendum, supra note 42, at 7-9. Figure 1 indicates that Article 2 of the DACaH was
based on two treaties. This is because Article 2(3) was based on the Rome Statute, supra note 18, and the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
1984, 1465 UNTS 85. However, the definition of crimes against humanity as such (Article 2(1)—(2),
DACaH) was, indeed, based solely on the Rome Statute.

57 While Article 12(3) of the DACaH proposed a comprehensive reparative framework, inspired by Article
24 of the International Convention for the Protection of All Persons from Enforced Disappearance
(ICPPED) 2006, 2716 UNTS 3, other conventions on crimes addressed only compensation. Fourth
Report Addendum, supra note 42, at 49; ILC, Third Report on Crimes against Humanity (Third Report),
UN Doc. A/CN.4/704 (2017), para. 190.

58 Fourth Report Addendum, supra note 42, at 14.

59 Ibid., at 22.

%0 Ibid., at 58.

o1 Tbid., at 60.

%2 Ibid., at 61-65.

03 Ibid., at 80-82.

64 Ibid., at 83.
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Article 2: Definition of crimes against humanity ? 3

10
Article 3: General obligations F 2

14
Article 4: Obligation of prevention F
Article 5: Non-refoulement ? §
24
Article 6: Criminalization under national law w
15
Article 7: Establishment of national jurisdiction m
4
Article 8: Investigation F
10
Article 9: Preliminary measures F
19
Article 10: Aut dedere aut judicare =
18
Article 11: Fair treatment of the alleged offender F
Article 12: Victims, witnesses and others F ;
17
Article 13: Extradition ”

Article 14: Mutual legal assistance F §

13
Article 15: Settlement of disputes _‘2
6
Annex F

® Total Number of Instruments ™ Universal Treaties ™ Regional Treaties = Non-Treaty Instruments

Figure 1: Number and nature of the instruments the ILC used to formulate each provision
of the DACaH

10 or more instruments. The total average was 11 instruments per provision.
Accordingly, the degree of repetition that a particular language formulation
needed to have in order to pass the ILC’s filtering mechanism varied, with no ex-
plicit or precise threshold.

As for the second requirement of the filtering mechanism (reliance on ‘treaties
addressing crimes’), the ILC did not rely only on treaties. In total, the Commission
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referred to 54 different documents: 47 treaties (21 regional treaties®> and 26 universal
ones®®) and seven non-treaty instruments, which do not have contracting parties as
such.®” Nevertheless, as discussed in more detail below, these non-treaty instruments
were never used alone to inform the content of a provision of the DACaH. Rather,

they were always used alongside treaties with analogous language.®® Regarding sub-
ject matter, the ILC showed consistency, relying primarily on instruments containing
criminal law-related provisions.®® Human rights treaties were overall not considered,
except those with such penal provisions.” Nevertheless, the Commission took into

65

66

67

70

The term ‘regional’ in this article usually refers to treaties adopted under the auspices of regional organ-
izations. A caveat should be added: due to its limited number of states parties (United States, Soviet Union,
France and United Kingdom), the Charter of the Nuremberg Tribunal, an annex to the Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis 1945, 82 UNTS
280, was classified here as a regional treaty, even though it was not adopted by a regional organiza-
tion as such. As for the origin of the regional treaties the ILC referred to, they can be classified as fol-
lows: African (three treaties: Organization of African Unity (OAU) Convention for the Elimination of
Mercenarism in Africa 1977, 1490 UNTS 89; OAU Convention on the Prevention and Combating of
Terrorism 1999, 2219 UNTS 179; African Union Convention on Preventing and Combating Corruption
2003, 2860 UNTS 113); American (six treaties: Convention to Prevent and Punish the Acts of Terrorism
Taking the Form of Crimes against Persons and Related Extortion That Are of International Significance
1971, 1438 UNTS 191; Inter-American Convention to Prevent and Punish Torture (IACAT) 1985,
(1986) 25 ILM 519; Inter-American Convention on Forced Disappearance of Persons 1994, (1994) 33
ILM 1529; Inter-American Convention on International Traffic in Minors 1994, (1994) 33 ILM 721;
Inter-American Convention against Corruption 1996, (1996) 35 ILM 724; Inter-American Convention
against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives and Other
Related Materials 1997, (1998) 37 ILM 143); Arab (two treaties: Arab Convention on the Suppression
of Terrorism 1998, League of Arab States, 22 April 1998; Convention of the Organization of the Islamic
Conference on Combating International Terrorism 1999, Res. 59/26-P, Annex, 1 July 1999); Asian (one
treaty: Association of Southeast Asian Nations Convention on Counter-Terrorism 2007, 3200 UNTS);
European (eight treaties: European Convention on Mutual Assistance in Criminal Matters 1959, 472
UNTS 185; European Convention on the Non-Applicability of Statutory Limitation to Crimes against
Humanity and War Crimes 1974, (1974) 13 ILM 540; European Convention on the Suppression of
Terrorism 1977, (1976) 15 ILM 1272; Criminal Law Convention on Corruption 1999, (1999) 38 ILM
505; Convention on Cybercrime 2001, (2002) 41 ILM 282; Council of Europe Convention on Action
against Trafficking in Human Beings 2005, (2006) 45 ILM 12; Council of Europe Convention on the
Prevention of Terrorism 2005, CETS No 196, UN Reg No I-44655; Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic Violence 2011, (2012) 51 ILM 106);
and other (one treaty: Charter of the Nuremberg Tribunal).

See, e.g., note 73 below.

They were the Charter of the Tokyo Tribunal 1946, TIAS No 1589; Principles of International Law
recognized in the Charter of the Niirnberg Tribunal and in the Judgment of the Tribunal, UN Doc. A/
CN.4/34, 1950; Draft Code of Offences against the Peace and Security of Mankind, UN Doc. A/CN.4/88,
1954; Draft Code of Crimes against the Peace and Security of Mankind, UN Doc. A/51/10, 1996; Model
Treaty on Mutual Assistance in Criminal Matters, GA Res. 45/117, 14 December 1990; Statute of the
International Criminal Tribunal for the Former Yugoslavia 1993, 32 ILM 1159 (1993); Statute of the
International Criminal Tribunal for Rwanda 1994, 33 ILM 1598 (1994).

See Figure 1.

As exceptions, the ILC relied on the Convention Relating to the Status of Refugees 1951, 189 UNTS 150,
and the Vienna Convention on Consular Relations 1963, 596 UNTS 261, to frame the provisions on
non-refoulement and consular assistance of the DACaH, respectively. However, the Commission referred to
conventions addressing crimes alongside these two treaties. DACaH, supranote 10, Arts. 5, 11(2); Fourth
Report Addendum, supra note 42, at 14, 43-45.

Such as the ICPPED, supra note 57, and the CAT, supra note 56.
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account treaties on a wide variety of offences, such as genocide, apartheid, taking of
hostages, acts against the safety of civil aviation, torture, drug and human trafficking,
terrorism, transnational organized crime, corruption and enforced disappearance.”!

Finally, concerning the ‘widely adhered to’ criterion of the filtering mechanism, it
is striking that the ICPPED was the treaty most referred to by the ILC (used 23 times),
even though it had only 59 states parties as of the DACaH’s drafting.”? The reliance on
regional treaties, with a geographically limited scope of adherence, and on non-treaty
instruments, which inherently lack contracting parties, could also be problematic in
light of this criterion. However, the ILC tackled these concerns: except for Article 12(3)
of the DACaH (reparation to victims), the ILC always used the ICPPED, regional treaties
and non-treaty instruments alongside universal treaties with broad state adherence.
In addition, universal treaties had a prominent role in informing the DACaH’s content.
Except for the 1985 Inter-American Convention to Prevent and Punish Torture, the
top 10 treaties most referred to by the ILC had a universal scope.” In absolute num-
bers, of the 262 times that the ILC referred to an instrument to determine the content
of the DACaH in the Table of Relevant Treaty Provisions, it referred to a universal
treaty 200 times (76 per cent), to a regional treaty 44 times (17 per cent) and to a
non-treaty instrument 18 times (7 per cent).”

Figure 1 confirms that, in general, regional and non-treaty instruments were not
pivotal in informing the DACaH’s content. In Figure 1, Article 3 (general obligations)
and Article 10 (aut dedere aut judicare) stand out as exceptions to this finding, as data
from the Table of Relevant Treaty Provisions indicate that non-treaty instruments
and regional treaties, respectively, influenced these two provisions to a significant de-
gree. However, the special rapporteur’s reports disclose that these two provisions were
crafted after numerous universal treaties that were not listed in the Table of Relevant
Treaty Provisions.”> Thus, data from the table should be taken with caution in this
particular instance.

Asforthereferred to universal treaties (not counting regional treaties and non-treaty
instruments), the average number of states parties in all universal treaties used by the
ILC was 144 (75 per cent of total UN membership). Excluding the ICPPED, due to its

71 Fourth Report Addendum, supra note 42.

72 Ibid.

73 The top 10 treaties most referred to were the ICPPED, supra note 57 (59 states parties/ used 23 times
by the ILC); UNCTOC, supra note 23 (189 states parties/ used 21 times); UNCAC, supra note 23 (186
states parties/ used 21 times); CAT, supranote 56 (165 states parties/ used 20 times), 1999 International
Convention for the Suppression of the Financing of Terrorism 1999, 2178 UNTS 197 (188 states parties/
used 14 times); International Convention for the Suppression of Terrorist Bombings 1997, 2149 UNTS
256 (170 states parties/ used 13 times); International Convention against the Taking of Hostages 1979,
1316 UNTS 205 (176 states parties/ used 11 times); Convention for the Suppression of Unlawful Seizure
of Aircraft 1970, 860 UNTS 105 (185 states parties/ used 10 times); Convention on the Prevention and
Punishment of Crimes against Internationally Protected Persons, Including Diplomatic Agents 1973,
1035 UNTS 167 (180 states parties/ used 10 times); Rome Statute, supra note 18 (123 states parties/
used nine times); and the IACAT, supra note 65 (18 states parties/ used nine times).

Fourth Report Addendum, supra note 42.

First Report, supra note 18, paras. 85-88; Third Report, supra note 57, paras. 158-167; Fourth Report,
supranote 15, para. 207.

SN
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disproportionally low number of contracting parties, the top 10 most used universal
treaties had a notably broad adherence: the average number of states parties was 174
(90 per cent of total UN membership).”® Without the ICPPED, the absolute number of
contracting parties of the top 10 most used universal treaties varied from 123 to 189
states parties.”” The top 10 most referred to universal treaties combined amounted
to 152 (76 per cent) mentions out of the total number of 200 mentions that the
ILC made to universal treaties in producing the DACaH. Therefore, the Commission
primarily relied on treaties whose adherence encompasses the vast majority of UN
membership.”® The most impactful universal treaties in the determination of the legal
content of the DACaH, based on how often the ILC referred to them (used 85 times
by the Commission combined or 42.5 per cent), were the ICPPED (11.5 per cent),
the UNCTOC (10.5 per cent), the UNCAC (10.5 per cent) and the 1984 Convention
against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment
(CAT) (10 per cent).”

In conclusion, the ILC applied its filtering mechanism with a limited degree of con-
sistency and rigour. This finding, aligned with the absence of a clear theoretical ex-
planation of the three requirements for selecting past wording, reveals that such a
mechanism was not intended to be, nor was it employed by the Commission as, an
absolute and rigid test but, rather, as a flexible and general outline that could be set
aside when required by other compelling factors. Notwithstanding, in an overall as-
sessment, the ILC ensured that most of the provisions of the DACaH derived from lan-
guage used in universal treaties with broad adherence, addressing all sorts of different
crimes. The threshold of repetition of eligible language was less uniform, but most of
the provisions of the DACaH were based on at least 10 instruments with comparable
language.

2 The Inclusion of Eligible Language in the DACaH

The ILC’s use of past treaty wording was not limited to mapping eligible language. It
also encompassed the merit-based judgement of which of this pre-selected wording
should be transplanted into the DACaH and which linguistic adaptations, if any,
should be added. The ILC’s commentaries on the Draft offer guidance on how the
Commission implemented this judgement. It seems that the ILC applied two cumula-
tive requirements: (i) whether the language would be ‘effective’ in the specific context
of a convention for the prevention and punishment of crimes against humanity and
(ii) whether the resulting provision would be ‘likely acceptable to states’.® Considering
these two requirements, the ILC carried out a legal and political assessment on the
feasibility of reproducing certain past treaty language in the DACaH. The first require-
ment centred on the legal appraisal, evincing that the replication of past wording was

76 If one adds the ICPPED, the average adherence of the top 10 universal treaties most referred to falls to
162 states parties (84 per cent of the total UN membership).

See note 73 above.

The exception to this trend was the ICPPED due to its limited adherence.

For the number of times the ILC referred to each of these treaties, see note 73 above.

80 DACaH, supra note 10, at 23; Fourth Report, supra note 15, para. 19.
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not automatic but was preceded by the Commission’s technical evaluation of whether
the language borrowed from treaties addressing other crimes would be appropriate
in the specific context of crimes against humanity. The second requirement encom-
passed the political appraisal under which the ILC prejudged whether states would
agree with a purported provision and opted to include in the DACaH only provisions
deemed acceptable to states. The ultimate goal was to ensure a widely accepted future
convention on crimes against humanity.®! The special rapporteur indicated that the
Commission’s plan was not to adopt ‘a far-reaching treaty text, loaded up with all sorts
of “wish list” items, so as to articulate highly progressive legal policy, yet knowing that
states likely would not adopt such an instrument’.%>

Besides the reaction of states in their written comments and speeches in the UNGA
Sixth Committee, the question of acceptability was in practice often associated with
the above-mentioned ‘widely adhered to’ criterion.®? This meant that, if the borrowed
language originated from a convention on another crime with significant adherence,
the ILC presumed that its inclusion in the DACaH would be acceptable to states.®* The
Commission’s logic was straightforward: if states had accepted a legal solution in the
past regarding another crime, they would likely accept it now when the same solu-
tion was applied to crimes against humanity.®> On the other hand, the acceptability
appraisal of the DACaH'’s provisions in which the Commission departed from existing
treaty wording®® was less clear. This fact, and the limited degree of consistency and
rigour in the application of the filtering mechanism, did not go unnoticed by some
members of the ILC, who criticized the perceived arbitrariness and lack of transpar-
ency in the reliance on past language.®” Aniruddha Rajput, for example, argued that
‘it was not clear why some provisions from existing treaties had been used as they
stood, while others had been altered and still others had been ignored completely’.%$

C Implications

The replication of past treaty language in diplomatic negotiations®® or by a tech-
nical body of independent experts, such as the ILC, can create distinct challenges and

81 This acceptability pre-judgement was very prominent, for example, for the replication of the definition of
crimes against humanity from Article 7 of the Rome Statute in Article 2 of the DACaH; the decision not
to add overly prescriptive language on the different forms of individual criminal responsibility in Article
6(2) of the DACaH; the broad standard of cooperation in the context of mutual legal assistance under
Article 14(1) of the DACaH; and the non-inclusion of certain unsettled issues, such as immunity and civil
jurisdiction. Fourth Report, supra note 15, paras. 55, 137, 261, 146, 149.

82 Murphy, supra note 27.

83 See section 2.B.1.

84 Fourth Report, supra note 15, paras. 137,179, 247,261-262, 266-267.

85 Murphy, supra note 27 (‘there is nothing unusual about the ILC’s text; the only thing new is the applica-
tion of such provisions to crimes against humanity’).

86 See section 3.B.2.a.ii.

87 ILC, Remarks by Forteau, 3297th Meeting, UN Doc. A/CN.4/SR.3297, 12 May 2016, at 3; ILC, Remarks
by Michael Wood, 3298th Meeting, UN Doc. A/CN.4/SR.3298, 13 May 2016, at 15; ILC, Remarks by
Escobar Hernandez, 3350th Meeting, UN Doc. A/CN.4/SR.3350, 3 May 2017, at 3.

88 ILC, Remarks by Rajput, 3454th Meeting, UN Doc. A/CN.4/SR.3454, 30 April 2019, at 14.

89 Whether in a conference of plenipotentiaries or in an international organization.
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considerations. Legal experts acting in an individual capacity and state delegates fol-
lowing instructions from their capitals can both fall prey to biases and broader political
influences. Still, such factors do not always operate similarly or comparably in these
two distinct settings.® For instance, as a legal expert body, the ILC engages in ‘lawyers’
law, not politicians’ law’,°! in the sense that the Commission has less room for political
bargains and compromises over highly controversial issues.’? In addition, the ILC does
not propose treaties ready for adoption and ratification as state representatives usu-
ally do. Instead, the Commission often produces, among other outcomes,’* embryonic
draft articles that require further negotiation and action by states themselves within
the UNGA Sixth Committee or elsewhere.’* The ILC does not have the final word re-
garding a treaty in the making; such an ultimate decision always lies with the states.

The unique institutional position in which the ILC finds itself — as a subsidiary organ
of the UNGA — can impact its use of past treaty wording as a drafting technique. Two
aspects will be discussed in this regard: (i) the advisory role of the ILC and (ii) the ex-
pected deference by the Commission to state practice.

1 The Advisory Role of the ILC

It has been argued that the ILC should act with restraint in order not to replace or
unduly encroach on the role of states as the main codifiers of international law.”>
According to this view, the Commission should limit itself to offering expert legal infor-
mation to states so that they can make well-informed choices about the topic in ques-
tion and act upon the ILC’s suggestions.?® This limitation would not prevent the ILC
from using past treaty language, but it can affect how the Commission may apply this
technique. The selection of which existing wording to use and when to depart from
existing language and create new legal solutions may entail policy choices that should
be ultimately reserved for states. Even though the ILC might strive for the acceptability
of its own suggestions and choices, it should not act with tunnel vision that would de-
prive states of all available alternatives.’” As noted by Alain Pellet, ‘there must be no
confusion: acceptability does not mean servility. As legal experts, the role of the ILC

% For an assessment of the particular role of experts in international law, see D. Kennedy, A World of

Struggle: How Power, Law, and Expertise Shape Global Political Economy (2016).
91 Pellet, ‘Responding to New Needs through Codification and Progressive Development’, in V. Gowlland-
Debbas (ed.), Multilateral Treaty-Making: The Current Status of Challenges to and Reforms Needed in
International Legislative Process (2000) 13, at 16; Tomuschat, ‘The International Law Commission: An
Outdated Institution’, 49 German Yearbook of International Law (GYIL) (2006) 77, at 81 (‘itis lawyers’ law
upon which [the ILC] can pronounce authoritatively’).
Chen, ‘Between Codification and Legislation: A Role for the International Law Commission as an
Autonomous Law-Maker’, in UN, supra note 24, 233, at 263.
Cogan, ‘The Changing Form of the International Law Commission’s Work’, in R. Virzo and I. Ingravallo
(eds), Evolutions in the Law of International Organizations (2015) 275.
Voulgaris, ‘The International Law Commission and Politics: Taking the Science Out of International
Law’s Progressive Development’, 33(3) EJIL (2022) 761, at 772.
95 Ibid., at 772—773; Pellet, supranote 91, at 16.
9% Pellet, ‘Between Codification and Progressive Development of the Law: Some Reflections from the ILC’,
6(1) International Law Forum du Droit International (2004) 15, at 20.
97 Ibid.

93
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members is to explain why a concept is logically and legally necessary and they should
not accept that consistency be sacrificed for reason of a supposed non-acceptability.
Then, but only then, the States have to take their responsibility and decide’.”®

This call for restraint based on the advisory role of the ILC might raise doubts as
to the appropriateness of the Commission’s pre-judgement on the acceptability by
states of the provisions in the DACaH. As previously indicated,’® this pre-judgement
has gone beyond a legal appraisal and entered the political terrain of assessing how
states would receive certain issues if included in the Draft. Thus, the acceptability of a
legal issue or solution became an inner component of the Commission’s drafting ap-
proach in order to determine the DACaH’s legal content, in line with the ultimate goal
of adopting a widely adhered to convention on crimes against humanity.'®°

The critical question here is whether, by acting in such a manner, the ILC fell short
in its role and mandate of assisting states in their codification effort.'°! As discussed
in more detail below,'%? this approach led to the inclusion in the DACaH of provisions
deemed overly conservative, presenting a minimal common ground widely accept-
able by states. Moreover, aligned with the lack of corresponding past treaty language,
the acceptability pre-judgement led to the avoidance of some pending and controver-
sial legal questions relevant to crimes against humanity, including civil proceedings
and the inapplicability of amnesties and immunity from foreign criminal jurisdic-
tion to these offences.'”> Some commentators'®* and ILC members!'® criticized the
Commission’s refusal to embark on merit-centred discussions on how to tackle these

98 Ibid. For a different position, see Lauterpacht, ‘Codification and Development of International Law’,
49(1) AJIL (1955) 16, at 29 (‘unlike codification in other fields, codification of international law must be
substantially legislative in nature. It must consist essentially in inducing governments (or some govern-
ments) to accept new law’).

99 See section 2.B.2.

100 Tn fact, assessing political acceptability as an inner component of the ILC’s drafting process was not en-

demic to the DACaH, but has been described as a persistent feature in the ILC’s work throughout the

decades. See Voulgaris, supra note 94, at 778; B.G. Ramcharan, The International Law Commission: Its

Approach to the Codification and Progressive Development of International Law (1977), at 132-133; J. S.

Morton, The International Law Commission of the United Nations (2000), at 112.

Voulgaris answered in the affirmative, claiming that, given the ILC’s focus on the acceptability of the

DACaH, ‘it is highly unlikely that the Commission’s articles will be converted to a convention’. Voulgaris,

supranote 94, at 778.

See section 3.B.2.a.

103 Third Report, supra note 57, paras. 281-284, 286-289, 297; Fourth Report, supra note 15, paras. 146,
149, 303-305.

104 Talloh, supra note 47, at 397—400; Sadat, A Contextual and Historical Analysis of the International
Law Commission’s 2017 Draft Articles for a New Global Treaty on Crimes against Humanity’, 16(4) JIC]
(2018) 683, at 696-700; Kre3 and Garibian, ‘Laying the Foundations for a Convention on Crimes against
Humanity: Concluding Observations’, 16(4) JIC] (2018) 909, at 939-952; Relva, ‘Three Propositions
for a Future Convention on Crimes against Humanity: The Prohibition of Amnesties, Military Courts,
and Reservations’, 16(4) JIC] (2018) 857, at 860-868; Nouwen, ‘Is There Something Missing in the
Proposed Convention on Crimes against Humanity? A Political Question for States and a Doctrinal One
for the International Law Commission’, 16(4) JIC] (2018) 877, at 898-903, 906-907.

105 ILC, Remarks by Escobar Hernandez, 3366th Meeting, UN Doc. A/CN.4/SR.3366, 1 June 2017, at 8; ILC,
Remarks by Jalloh, 3366th Meeting, UN Doc. A/CN.4/SR.3366, 1 June 2017, at 7.

101
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‘unwelcome’ issues in the context of crimes against humanity. Sarah Nouwen noted
that, although these complex legal questions might be discussed in future state nego-
tiations, it could be too late to sufficiently address the fundamental issues at stake at
that time.°°

Yet, instead of broad political appraisals that could erode its legitimacy, the ILC
often centred its acceptability pre-judgement on the assumption that, as long as
the proposed provisions could find a foothold in widely adhered to treaties on other
crimes, the states would likely agree to such provisions when they were incorpor-
ated into the DACaH.'"” It remains to be seen if this assumption proves to be reliable,
primarily whether states will concur with the Commission’s proposals to transplant
legal solutions from treaty regimes concerning other offences to the specific context
of crimes against humanity. Hence, the exercise of identifying repetitive provisions
on other crimes and assessing their applicability to crimes against humanity — as
the ILC did in this topic — should not be taken for granted as it may likely imply pro-
gressive development of international law.'°® Michael Wood even stated ‘that for the
most part [the DACaH] represent new law’.’® In addition, the resistance by a few
states in the UNGA Sixth Committee to the prospect of immediately transforming
the DACaH into a treaty reveals that achieving universal political willingness to de-
velop the law in the direction suggested by the ILC might be challenging.''? This is
an important finding given the standard consensus rule for decision-making in the
UN.lll

2 The ILC’s Deference to State Practice

One usually expects the ILC to take the states’ practice and expectations into account in
implementing its mandate.'!? Under this assumption, the ILC’s reliance on past treaty
language as the primary method to address a particular topic could receive backlash.
As occurred with the DACaH, this drafting approach may not encompass an empirical
analysis of existing practice on the subject matter in question and could entail the rep-
lication of legal solutions from treaty law even when there is no representative state

106

Nouwen, supra note 104, at 907.

107 See section 2.B.2. This framing of the acceptability pre-judgement in terms of widely adhered to past
treaty language could be perceived as an attempt by the ILC to place its choices regarding the DACaH in
the universe of political decisions that are tolerable to be taken by lawyers involved in a codification or
progressive development project. Voulgaris, supra note 94, at 773.

108 Talloh, supra note 47, at 352.

109 Wood, ‘The UN International Law Commission and Customary International Law’, Gaetano Morelli
Lectures, ‘Sapienza’ University of Rome (2017), para. 12, available at www.scienzegiuridiche.uniromal.
it/sites/default/files/varie/GML/2017/GML_2017-Wood.pdf.

10 Sadat, ‘Little Progress in the Sixth Committee on Crimes against Humanity’, 54 CWRJIL (2022) 89, at
98-101.

1L Ibid., at 104-105.

Ramcharan, supra note 100, at 88—89; Alabrune, ‘Presentation by Francois Alabrune’, in UN, supra note

24,51, at 52-53.
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practice backing them.!!® Unsurprisingly, states''* and ILC members'!® that expected
greater reliance on state practice in the topic of crimes against humanity criticized the
DACaH for falling short in this regard. Thus, assessing the acceptability of a proposed
draft article in terms of existing treaty language alone could be misleading, especially
considering the position of states that demand deference to existing practice in the
ILC’s work.

Shinya Murase expressed reservation about the ILC’s use of past treaty language
and the related indifference to customary law, claiming that this would exceed the
Commission’s mandate.!'®* He contended that the special rapporteur ‘was acting
as if the Commission had been asked by the General Assembly to draw up new
legal rules on crimes against humanity’.!'” According to Murase, the ILC would be
authorized to use past treaty language alone, with no need to determine whether
the proposed rule had customary status, only when responding to an express re-
quest of the UNGA to draft a new convention on a given topic, which was not the
case for crimes against humanity.’'® The special rapporteur responded by arguing
that such a limitation cannot be found in the ILC Statute nor in its practice and, in
any case, that Murase’s narrow approach would severely inhibit the ILC’s ability
to assist states in the codification and progressive development of international
law. 119

Conclusively, the distinctive role of the ILC and its institutional dependency on the
UNGA Sixth Committee can bring unique challenges and considerations for using
previous treaty language as a drafting approach, difficulties that state representatives
might not face or might face differently in diplomatic negotiations. The scope of these
endemic challenges and considerations remains open as the precise contours of the
mandate of the ILC and of its relationship with the UNGA Sixth Committee are highly
disputed.!?°

13 See section 2.B.

14 N, Remarks by Geng (China), 8th Meeting, UNGA Sixth Committee, UN Doc. A/C.6/76/SR.8, 13
October 2021, para. 54; UN, Remarks by Bhat (India), 8th Meeting, UNGA Sixth Committee, UN Doc.
A/C.6/76/SR.8, 13 October 2021, para. 95; UN, Remarks by Bagherpour Ardekani (Iran), 20th Meeting,
UNGA Sixth Committee, UN Doc. A/C.6/72/SR.20, 25 October 2017, para. 34.

15 TLC, Remarks by Murase, 3296th Meeting, UN Doc. A/CN.4/SR.3296, 11 May 2016, at 11-12; ILC,

Remarks by Huang, 3352nd Meeting, UN Doc. A/CN.4/SR.3352, 5 May 2017, at 9-11.

Remarks by Murase, supranote 115, at 11-12.

U7 Ihid.

118 Ibid. Murase’s concerns may echo Nikolaos Voulgaris’ conclusion that ‘[s]ince the ILC is not prima facie a
legislative organ, state authorization to engage in “legislation” must be given in unequivocal terms and
cannot be presumed when not clearly endorsed’. Voulgaris, supra note 94, at 779.

19 JL,C, Remarks by Murphy (Special Rapporteur), 3301st Meeting, UN Doc. A/CN.4/SR.3301, 19 May
2016, at 4; Statute of the International Law Commission (ILC Statute), GA Res. 174 (II), 21 November
1947.

120 Rosenne, ‘The Role of the International Law Commission’, 64(4) AJIL (1970) 24; Ziemele, ‘The Functions
of the International Law Commission: Identifying Existing Law or Proposing New Law?’, in UN, supra
note 24, 265; Rodiles, ‘The International Law Commission and Change: Not Tracing but Facing It’, in
UN, supra note 24, 115; Berman, ‘The ILC within the UN’s Legal Framework: Its Relationship with the
Sixth Committee’, 49 GYIL (2006) 107.
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3 Considerations for the Use of Past Treaty Language as
a Law-Making Technique and Their Application to the
DACaH

This article assesses some considerations previously ascertained by scholars that
may motivate or impact the use of past treaty language as a drafting technique.!?!
The considered factors are arranged into two groups: pragmatic and normative
considerations. This separation is more analytical than empirical because, in inter-
national practice, the evaluated pragmatic and normative factors may interact
with each other in multiple and complex ways. On the one hand, the pragmatic
considerations consist of factors centred on the outcome of the treaty-making
process as such as well as the time, costs and other practical constraints of such
a process. They refer to the objective of adopting a treaty that will likely achieve
broad state adherence following an efficient drafting process. On the other hand,
normative considerations are factors that refer to how the use of past wording can
affect the efficiency and integrity of international law as an instrument of social
regulation, either in the micro-perspective of the instrument under negotiation or
in the macro-perspective of the international legal system as a whole. Departing
from a particular value position, the normative factors refer to the quality of the
obligational content of the instrument under negotiation seen as an end in itself
(micro-perspective) and in light of international law as a whole in a systematic
sense (macro-perspective).

The analysis of each consideration, whether pragmatic or normative, follows a
similar structure. First, the author describes, in general terms, the existing scholarly
treatment of the factor in question, usually referring to law-making in the context of
diplomatic negotiations between states. Second, the author applies this assessment,
mutatis mutandis, to the specific context of the DACaH.

A Pragmatic Considerations

This section will discuss two pragmatic considerations for using past treaty language:
(i) the efficiency of the law-making process and (ii) the level of state support for the
proposed treaty.

1 The Efficiency of the Law-making Process
(a) General assessment

Treaty-making can be time-consuming and inefficient, requiring protracted discus-
sions for years, if not decades.'*?> The use of past treaty wording can assist in tack-
ling this challenge. The replication of familiar legal language may reduce the costs
and duration of the treaty-making process as this drafting technique may lessen the

121 This article does not aim at being exhaustive in identifying these factors.
122 Neuhold, ‘The Inadequacy of Law-Making by International Treaties: “Soft Law” as an Alternative?’, in W.
Rudiger and V. Roeben (eds), Developments of International Law in Treaty Making (2005) 39, at 40-43.
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amount of debate among delegates, moving the negotiation along swiftly.!?* Claire
Peacock, Karolina Milewicz and Duncan Snidal tested this contention in an empirical
study focused on the use of repetitive language in preferential trade agreements.!*
They found that efficiency-related considerations were the leading factors in motiv-
ating states to use past language in treaty-making.!>

(b) Assessment in light of the DACaH

The rapid completion of the DACaH, ideally on first reading, was an important goal
of the ILC.'?¢ Although the Draft was ultimately adopted on second reading, the
Commission still succeeded in terms of promptness, as the DACaH were finalized with
‘lightning speed’'?” in only 61 months (approximately five years).!?® An empirical
survey by the author'?? disclosed that, out of the 26 sets of draft articles finalized by
the ILC since its creation, the DACaH was the sixth fastest set of draft articles ever to be
produced by the Commission.!3° Figure 2 depicts the survey's findings. The ILC's total

123 Allee and Elsig, supra note 2, at 605, 611; Carstens, supra note 2, at 232—233; Poulsen and Waibel, supra
note 3, at 254.

124 Peacock, Milewicz and Snidal, supra note 3.

125 Ibid., at 395.

126 JI,C, Remarks by Murphy (Special Rapporteur), 3354th Meeting, UN Doc. A/CN.4/SR.3354, 9 May
2017, at 3.

127 TJalloh, supranote 47, at 348.

128 On 18 July 2014, the ILC included the topic ‘Crimes against humanity’ in its programme of work and
appointed Sean Murphy as the special rapporteur. On 5 August 2019, the ILC decided to recommend the
adoption of a convention by the United Nations General Assembly or by an international conference of
plenipotentiaries on the basis of the DACaH. ILC, 3227th Meeting, UN Doc. A/CN.4/3227, 18 July 2014;
ILC, 3499th Meeting, UN Doc. A/CN.4/SR.3499, 5 August 2019.

129 The survey determined the amount of time taken by the ILC to produce each of its 26 draft articles. The
author considered draft conventions and the draft statute as ‘draft articles’ but excluded final outcomes
not aimed at becoming binding instruments, such as draft conclusions, reports, principles and so on.
This limitation was made due to the distinct political and legal considerations that may have been at
stake when the final outcome was ultimately aimed at becoming a binding instrument. Although the ILC
delivered 29 individual sets of draft articles, for the purposes of this survey, the author counted as one
the batches of drafts articles produced and delivered together within a certain topic. As such, the Draft
Convention on the Elimination of Future Statelessness (DCEFS), UN Doc. A/CN.4/88, 1954, and the Draft
Convention on the Reduction of Future Statelessness (DCRFS), UN Doc. A/CN.4/88, 1954, both produced
under the topic ‘Nationality including Statelessness’, were counted as one. Similarly, the Draft Articles on
the Status of the Diplomatic Courier and the Diplomatic Bag Not Accompanied by Diplomatic Courier,
UN Doc. A/44/10, 1989, and the two Draft Optional Protocols, all three produced under the topic ‘Status
of the diplomatic courier and the diplomatic bag not accompanied by the diplomatic courier’, were also
counted as one. Considering this criterion, the total number of draft articles was 26 (instead of 29). In
addition, the author adopted as the initial and final markers for the purpose of counting time, respect-
ively: (i) the appointment of a special rapporteur or the creation of a working group or (sub)committee
on the topic, whichever happened first and (ii) the last meeting of the ILC in which the draft articles in
question were discussed. The author collected the data from the official meeting records, annual reports
and analytical guides of the ILC available on its website at https://legal.un.org/ilc/texts/texts.shtml.

130 The five sets of draft articles that bested the DACaH were: (i) Draft Articles on the Prevention and Punishment
of Crimes against Diplomatic Agents and Other Internationally Protected Persons, UN Doc. A/8710/Rev.1,
1972: two months; (ii) DCEFS and DCRFS, supra note 129: 36 months; (iii) Draft Articles on Diplomatic
Intercourse and Immunities, UN Doc. A/CN.4/117, 1958: 47 months; (iv) Draft Articles on Prevention of
Transboundary Harm from Hazardous Activities, UN Doc. A/56/10, 2001: 49 months; and (v) Draft Articles
on Nationality of Natural Persons in Relation to the Succession of States, UN Doc. A/54/10, 1999: 60 months.
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2019 Crimes against Humanity == 61
2016 Protection of Persons in the Event of Disasters w110
2014 Expulsion of Aliens w120
2011 Responsibility of International Organizations (I0) m— ]]]
2011 Effects of Armed Conflicts on Treaties m—s 84
2008 Transboundary Aquifers w74
2006 Diplomatic Protection w111

2001 Responsibility of States m S 554

2001 Transboundary Harm from Hazardous Activities msm 49
1999 State Succession - Nationality of Natural Persons w60
1994 Draft Statute for an International Criminal Court —m———————— 205
1994 Non-Navigational Uses of International Watercourses —m———" 24
1991 Jurisdictional Immunities of States and Their Property m————— ]56
1989 Diplomatic Courier and Diplomatic Bag ms———— 145
1982 Law of Treaties between States and 10 or between [0 ———— ] 44
1981 State Succession - State Property, Archives and Debts —ms———— 230
1978 Most-Favoured-Nation Clauses —mm—— 132
1974 Succession of States in Respect of Treaties m— 147
1972 Crimes against Diplomatic Agents and Other Persons = 2
1971 Representation of States in their Relations with [0 s 109
1967 Special Missions w88
1966 Law of Treaties m———— 205
1961 Consular Relations = 72
1958 Diplomatic Intercourse and Immunities . 47
1956 Law of the Sea  wwwmmm 85
1954 Reduction and Elimination of Future Statelessness == 36
® Months

Figure 2: Time in months to produce each of the ILC’s 26 sets of draft articles

average time per topic resulting in the draft articles was 129.92 months (10.82 years);
the DACaH rank 53 per cent above this average. Limiting the survey to the seven sets
of draft articles delivered by the ILC in the past 20 years (2002-2022), the DACaH still
rank highly: the average time in the past 20 years was 95.86 months (7.99 years) per
topic; the DACaH rank 36 per cent above this figure.

Nonetheless, the relationship between the use of past language and the DACaH's
swift drafting should be taken with caution. The gathered data does not support a
finding that the use of past wording was the sole cause for the Draft’s rapid comple-
tion. Although other factors could also be identified,'?! the reliance on past language
certainly played a role alongside these additional factors as issues that would likely
involve protracted debate were swiftly decided upon or dismissed according to the use
of this approach. One can reasonably assume that, if the ILC had decided to draft new
wording for the provisions of the DACaH or investigate its customary status, it would
have taken longer to finalize the Draft, if not prevented its completion altogether.

B Such as: (i) the special rapporteur’s decision to write only four reports on crimes against humanity; (ii)
the fruitful engagement with states and other stakeholders throughout the drafting of the DACaH; and
(iii) the development and specification of norms on crimes against humanity over decades, through na-
tional legislation and case law of international, hybrid and domestic courts.
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The DACaH’s definition of crimes against humanity in Article 2 may illustrate this
contention.'?? Virtually all participating states,'** as well as scholars,'** supported
the ILC's early decision to copy and paste, with minor alterations, the definition from
Article 7 of the Rome Statute to the DACaH."*> Opening the definition as a whole for
discussion or attempting to create a new one would likely have given rise to heated and
lengthy debate at the ILC and the UNGA Sixth Committee.

In addition, as previously noted,3® the use of past wording also allowed the ILC to
avoid some controversial issues. For better or worse, the circumvention of these un-
settled questions impacted the duration of the DACaH's drafting process at the ILC.
The issue of amnesty was an example. Based on the approach taken in prior treaties
addressing crimes, the special rapporteur proposed in his third report not to include
a provision on amnesties in the DACaH.'?” Given the initial divergence of views on
this point at the ILC's plenary meetings, especially concerning the distinction between
blanket and conditional amnesties,!*® some members of the Commission suggested
that the Secretariat should produce a study to substantiate their future, in-depth dis-
cussions.'?* However, the Drafting Committee did not assess the question of amnesty
in substance, and this study was not even requested from the Secretariat.'* This out-
come was criticized by a few ILC members who believed that the discussion of this
topic was rushed.'#! During the DACaH’s second reading, some ILC members revisited
the question of amnesty in plenary but mostly to defend the non-inclusion of a re-
lated provision in the DACaH.!*? Ultimately, the special rapporteur’s initial proposal

132 DACaH, supra note 10, Art. 2.

133 Fourth Report, supra note 15, para. 55.

134 Sadat, supra note 104, at 696.

135 For an assessment of the shortcomings of this definition, see ibid.; Bolton, ‘“The Proposed Convention on the
Prevention and Punishment of Crimes against Humanity: Developments and Deficiencies’, in M. Bergsmo
and S. Tianying (eds), On the Proposed Crimes against Humanity Convention (2014) 369, at 376-385.

136 See section 2.C.

137 Third Report, supra note 57, para. 297.

138 On the distinction between blanket and conditional amnesties, see Ambos, ‘The Legal Framework of
Transitional Justice: A Systematic Study with a Special Focus on the Role of the ICC’, in K. Ambos, J. Large
and M. Wierda (eds), Building a Future on Peace and Justice: Studies on Transitional Justice, Conflict Resolution
and Development (2009) 19; Dugard, ‘Dealing with Crimes of a Past Regime: Is Amnesty Still an Option?’,
12(4) LJIL (1999) 1001.

139 JLC, Remarks by Grossman Guiloff, 3351st Meeting, UN Doc. A/CN.4/SR.3351, 4 May 2017, at 10; ILC,
Remarks by Saboia, 3351st Meeting, UN Doc. A/CN.4/SR.3351, 4 May 2017, at 10; ILC, Remarks by
Peter, 3352nd Meeting, UN Doc. A/CN.4/SR.3352, 5 May 2017, at 8. Contrariwise, Michael Wood main-
tained that this study was unnecessary and that the ILC should not pursue the matter of amnesty further
due to its complexity and largely political nature. ILC, Remarks by Michael Wood, 3352nd Meeting, UN
Doc. A/CN.4/SR.3352, 5 May 2017, at 4.

140 qI,C, Remarks by Rajput (Chairman of the Drafting Committee), 3366th Meeting, UN Doc. A/CN.4/
SR.3366, 1 June 2017, at 6-7.

11 JL,C, Remarks by Escobar Hernandez, 3366th Meeting, UN Doc. A/CN.4/SR.3366, 1 June 2017, at 8; ILC,
Remarks by Jalloh, 3366th Meeting, UN Doc. A/CN.4/SR.3366, 1 June 2017, at 7.

142 TLC, Remarks by Nolte, 3455th Meeting, UN Doc. A/CN.4/SR.3455, 1 May 2019, at 13; ILC, Remarks
by Galvao Teles, 3456th Meeting, UN Doc. A/CN.4/SR.3456, 2 May 2019, at 4; ILC, Remarks by Petric,
3457th Meeting, UN Doc. A/CN.4/SR.3457, 3 May 2019, at 10; ILC, Remarks by Escobar Hernandez,
3457th Meeting, UN Doc. A/CN.4/SR.3457, 3 May 2019, at 16; ILC, Remarks by Laraba, 3458th
Meeting, UN Doc. A/CN.4/SR.3458, 7 May 2019, at 7. On the other hand, Jalloh supported the inclusion
in the DACaH of an outright prohibition to amnesties covering crimes against humanity. ILC, Remarks by
Jalloh, 3458th Meeting, UN Doc. A/CN.4/SR.3458, 7 May 2019, at 14.
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prevailed, and the Draft was completed in 2019 with no provision on amnesty, even
though the ILC briefly addressed this issue in the commentaries.'*3

It remains to be seen whether the reliance on past language will also result in speedi-
ness in the long run outside of the ILC, ensuring the swift adoption of the DACaH as
a treaty and its subsequent rapid entry into force and implementation. At the time
of writing, this has not been the case. In light of the divergent positions of a few re-
sistant states, the DACaH were stuck at the UNGA Sixth Committee under examin-
ation for three years (2019-2021), with no concrete measure towards their adoption
as a treaty.'** A specific process and timeline were agreed upon by the Sixth Committee
in November 2022, aimed at securing a final decision on the fate of the DACaH by the
end of 2024.'%

2 The Level of State Support for the Proposed Treaty
(a) General assessment

The use of past treaty language has been pointed out as potentially helpful in securing
state support for an instrument under negotiation. Commentators have identified at
least two factors in this regard. First, language replication can constitute a solid polit-
ical and legal foothold for the proposed treaty, increasing its persuasiveness.'*® Anne-
Marie Carstens noted that the use of previous language allows treaty negotiators to
‘piggyback’ on the success of the copied treaty.'*” This observation is, of course, a road
that goes both ways. Reliance on language borrowing can backfire because states non-
parties to the copied treaty can oppose the instrument under negotiation if the latter’s
content is based largely on the former’s.'*® Accordingly, the use of previous language
might act as a bridge to transfer the support and the opposition regarding the treaty
whose wording is being borrowed to the treaty under negotiation. This finding indi-
cates that the choice of which instrument or provision should be replicated is of fun-
damental importance.

Second, some scholars have observed that the drafters’ reliance on past language
might lure states to the new treaty because this reliance can offer a certain degree
of predictability in its interpretation and application.'*® Assuming that courts value
prior interpretations, Lauge Poulsen and Michael Waibel have argued that ‘the boiler-
plate character of a provision might caution against reading much into the specific

14

DACaH, supra note 10, at 95-98.

144 Sadat, supra note 110.

145 GA Res. A/RES/77/249, 9 January 2023.

146 LC, Remarks by Rajput, 3454th Meeting, UN Doc. A/CN.4/SR.3454, 30 April 2019, at 14; ILC, Remarks
by Petri¢, 3457th Meeting, UN Doc. A/CN.4/SR.3457, 3 May 2019, at 8. Contrariwise, Huikang claimed
that the use of past language would result in lack of state support. ILC, Remarks by Huikang, 3458th
Meeting, UN Doc. A/CN.4/SR.3458, 7 May 2019, at 4.

Carstens, supra note 2, at 233.

The same effect might occur with transplanting into the instrument under negotiation language from
treaty provisions with multiple reservations. The reserving states might once again oppose the trans-
planted provisions that they previously reserved in the borrowed treaties and that are now in the new

g

147

treaty.
149 Alschner and Skougarevskiy, supra note 8, at 566; Poulsen and Waibel, supra note 3, at 255.
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intent of the provision, and facilitate interpreting boilerplate as intentionally stand-
ardized’.'>° Peacock, Milewicz and Snidal have noted that using familiar language
‘can reduce uncertainty about the likely legal interpretation and impact of an agree-
ment as states can draw on past experience with familiar clauses to better anticipate
their consequences’.'>! They also have observed that reliance on past wording allows
the drafters to incorporate into the new treaty best practices learned through trial and
error in the application of the replicated instruments.!>?

However, instead of promoting the incorporation of lessons learned through ex-
perience, the use of pastlanguage could also have the opposite effect. As noted by Todd
Allee and Manfred Elsig, such a drafting technique can become an automatic exercise,
implemented as part of bureaucratic routine.'>? In this scenario, the replication of
past language is transformed into an uncritical and dysfunctional exercise of copy and
paste. This blind and automatic use of past language can overlook limitations, ambi-
guities and gaps concretely identified during the application of the replicated treaties,
especially by international and national courts. Allee and Elsig also have noted that
this mechanical use of previous wording could lead states to not fully appreciate what
they are introducing into their treaties, being unaware of possible negative conse-
quences in the future.’>*

In addition, as observed by Carstens, relying on past language might entail par-
ticular difficulties for interpreting the treaty drafted under this approach, to the point
that any sense of certainty or predictability regarding the meaning of the copied pro-
visions should not be overestimated.'>> Carstens relied on the variety of opinions and
interpretative approaches in the International Court of Justice’s (IC]) advisory opinion
on the Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt!>°
to demonstrate that the replication of past language alone will not necessarily lead an

150 Poulsen and Waibel, supra note 3, at 255.

151 Peacock, Milewicz and Snidal, supra note 3, at 925.

152 Thid.

153 Allee and Elsig, supra note 2, at 605.

154 Allee and Elsig mentioned the example of South Africa, which incorporated dispute settlement language
from its bilateral investment treaty with the United Kingdom into treaties with other states. It was only
years later, when South Africa was sued for a massive amount, that it realized the high costs of that deci-
sion. Ibid. In a broader finding, Poulsen noted this uncritical borrowing of language as a dangerous trend
in investment treaties in developing states. L.N.S. Poulsen, Bounded Rationality and Economic Diplomacy:
The Politics of Investment Treaties in Developing Countries (2015), at 19; Poulsen, ‘Bounded Rationality and
the Diffusion of Modern Investment Treaties’, 58(1) ISQ 2014 1.

> Carstens, supra note 2, at 247; see also MOX Plant (Ireland v. United Kingdom) — Order of Provisional
Measures, 3 December 2001, ITLOS Reports (2001) 95, para. 51; ILC, Fragmentation of International
Law: Difficulties Arising from the Diversification and Expansion of International Law, UN Doc. A/
CN.4/L.682 (2006), para. 12.

156 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion, 20
December 1980, ICJ Reports (1980) 73. The impact of the use of past language in treaty interpretation
was central to this case because the text of the provision of the host agreement between the World Health
Organization (WHO) and Egypt that was the object of the advisory opinion mirrored the host agreement
between the WHO and Switzerland, which in turn was originally patterned on the host agreement be-
tween the International Labour Organization and Switzerland.
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informed interpreter to the initially desired interpretation from the borrowed treaty.!>”
She identified the following factors that could give rise to this outcome: situations of
‘incomplete borrowing’;'>® revisions in the copied language; poor draftsmanship by
the negotiators; a lack of publicity, transparency or accessibility of the travaux pré-
paratoires; and the absence of a clear indication of the original treaty from which the
copied wording was taken.!>® Therefore, reproducing past language alone may not be
enough to ensure the replication of a desired interpretation or meaning in the new
treaty, giving rise to unexpected results during the new treaty’s application.

(b) Assessment in light of the DACaH

As previously indicated,'® the special rapporteur was careful in basing most of the
DACaH on treaties with broad adherence, aimed at piggybacking the Draft on the suc-
cess of the borrowed instruments. It appears that, so far, the ILC's efforts have paid
off as the large majority of the UNGA Sixth Committee considered the DACaH an ap-
propriate starting point for negotiations on a convention on crimes against humanity,
even though a small group of states showed resistance to these negotiations and to
the Draft as such.'®! It remains to be seen how states will react to the DACaH’s legal
content during the forthcoming negotiations at the Sixth Committee!®? and, hopefully,
at the conference of plenipotentiaries, particularly which provisions initially proposed
by the ILC will ‘survive’ these negotiations and find their way into the future conven-
tion on crimes against humanity.

The transfer of past treaty language also meant, at times, the transfer of opposition
from the borrowed treaty to the DACaH. An example was the use of language from the
Rome Statute in some key provisions of the Draft.'®* The comparatively more limited
adherence to the Statute (123 states parties) motivated a few non-state parties!®*
and at least one ILC member!®® to oppose using the wording from the Rome Statute.
However, the overwhelming majority of states and ILC members supported the use of

157 Carstens, supra note 2, at 240-243, 245-247.

According to Carstens, ‘[ilncomplete borrowing occurs where the source rule has been adopted without

corresponding provisions that are necessary to its application or understanding. This may occur either

because the drafters of the treaty under interpretation failed to transfer all the corresponding provisions
from the source treaty or because the adapted context does not possess the necessary framework for the

rule without the addition of further provisions’. Ibid., at 234.

159 Ibid., at 243, 246-247.

160 See section 2.B.1.

ol Sadat, supranote 110, at 97-105.

162 GA Res. A/RES/77/249, 9 January 2023.

Fourth Report Addendum, supra note 42, at 3—4, 8-9, 16-17, 20, 48.

164 N, Remarks by Abdelaziz (Egypt), 8th Meeting, UNGA Sixth Committee, UN Doc. A/C.6/76/SR.8, 13
October 2021, para. 44; UN, Remarks by Puentes (Cuba), 8th Meeting, UNGA Sixth Committee, UN Doc.
A/C.6/76/SR.8, 13 October 2021, para. 51; UN, Remarks by Geng (China), 8th Meeting, UNGA Sixth
Committee, UN Doc. A/C.6/76/SR.8, 13 October 2021, para. 54.

165 L,C, Remarks by Nguyen, 3455th Meeting, UN Doc. A/CN.4/SR.3455, 1 May 2019, at 7 (Nguyen is na-
tional of Viet Nam, a non-state party to the Rome Statute).
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language from the Statute as a means to ensure consistency between the DACaH and
the ICC's system. !¢

The deference to past treaty language also implied that the ILC failed, at times, to
tackle difficulties identified during the application of the borrowed wording. An ex-
ample was the replication of the expression ‘pursuant to or in furtherance of a state or
organizational policy’ from Article 7(2)(a) of the Rome Statute into the definition of
crimes against humanity in Article 2(2)(a) of the DACaH.'®” The ICC has struggled to
interpret and apply this requirement, leading to notable divergence and confusion in
the Court’s jurisprudence, especially concerning the scope of the term ‘policy’ and the
nature of an organization in order to demonstrate the existence of an ‘organisational
policy’.*®® To add difficulty to the discussion, ‘the customary law status of the policy
element is hotly debated’.'® One might expect that the application of this element
by domestic authorities will be similarly challenging.!”® However, by deferring to the
agreed wording in the Rome Statute, the ILC lost — or deliberately passed on — the op-
portunity to suggest a more straightforward and precise language for the DACaH'”! or
delete the policy element altogether.!7>

In addition, Carstens’ findings on the complex relationship between unpredictability
in interpretation and the use of past treaty wording may apply to the DACaH. Apart
from an indication in the preamble of the DACaH that the definition of crimes against
humanity was based upon Article 7 of the Rome Statute, the Draft lacks references to
which treaties the Commission borrowed from, even though the special rapporteur’s
reports and the ILC’s commentaries contain such indications. The revisions of the
copied language by the Commission'”? as well as the possible subsequent substantial
changes in the Draft’s content at the UNGA Sixth Committee and the conference of
plenipotentiaries may also lead to unpredictable outcomes during the interpretation
and application of the proposed convention on crimes against humanity.

Considering that the primary addressees of this convention will be national
authorities,'”* they may face challenges of their own in referring to the travaux
préparatoires, including the unavailability of these materials in their language, diffi-
culties in accessing the drafting history and lack of expertise regarding treaty-mak-
ing. Furthermore, due to the specific elements of crimes against humanity and their
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differences in comparison to other crimes, the transplantation to the DACaH of lan-
guage and legal solutions from treaties addressing other crimes might lead to legal and
political results that differ from the ones existing in the interpretation and application
of the borrowed treaties.!””

B Normative Considerations

This section presents three normative considerations for the use of past treaty lan-
guage as a law-making technique: (i) the harmonization of international law; (ii) the
development of international law; and (iii) the use of past language as an instrument
of dominance.

1 Harmonization of International Law
(a) General assessment

Commentators have observed that reliance on existing treaty language might pro-
mote systemic harmonization in international law.'”® Peacock, Milewicz and Snidal
have noted that using past language ‘may counteract legal fragmentation, as it re-
duces potential rule incompatibility’.'”” Poulsen and Waibel have observed that the
use of analogous wording in different treaties could create a ‘network effect’, in the
sense that a legal finding regarding one treaty can reverberate and apply to all those
other treaties that share the same language.'”® Referring to investment law specific-
ally, Wolfgang Alschner and Dmitriy Skougarevskiy have indicated that, despite the
fragmentation of this legal field into thousands of agreements, the widespread use of
similar language has ensured that investment law has common principles, rules and
decision-making processes at a global level.!””

Carstens turned to interpretation, indicating that the repetition of treaty language
may motivate an interpreter to forage through the earlier, copied treaties to get inspir-
ation from how they have been interpreted.'®° She concluded that this could minimize

175 The ILC has often justified the use of language from treaties dealing with crimes that are different from
crimes against humanity on the assumption that the replicated legal solution could be applied to any
crime. This reasoning justified, for example, mirroring Arts. 13 and 14 of the DACaH (extradition and
mutual legal assistance, respectively) on Arts. 44 and 46 of the UNCAC, respectively. Third Report, supra
note 57, paras. 83, 152.

176 Peacock, Milewicz and Snidal, supra note 3, at 925, 935; Alschner and Skougarevskiy, supra note 8, at

565. Allee and Elsig cautiously agree, on a tentative level, with the harmonizing potential of relying on

past language, but they pointed to the need for more research. Allee and Elsig, supra note 2, at 611.

Peacock, Milewicz and Snidal, supra note 3, at 935.

8 Poulsen and Waibel mentioned as an example of this ‘network effect’ the consequences of Case C-284/16
(Slovak Republic v. Achmea), in which the Court of Justice of the European Union ruled in 2018 that
boilerplate language on investor-state arbitration in the Netherlands-Slovakia Bilateral Investment
Treaty 1991, 2242 UNTS 205, was invalid under European Union (EU) law. This ruling had a rever-
berating effect, potentially impacting all treaties within the EU with analogous language. Accordingly,
more than 100 of these treaties were terminated soon after, via the Agreement for the Termination of
Bilateral Investment Treaties between the Member States of the European Union 2020, (2021) 60 ILM
99. Poulsen and Waibel, supra note 3, at 255.
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the risk of divergent interpretations, ultimately promoting the systemic integration
of international law.'®! The ICJ already referred to the existence of similar wording in
two different treaties as a reason to give the same interpretation to both.'? However,
as Carstens noted in her analysis of the advisory opinion on the Interpretation of the
Agreement of 25 March 1951 between the WHO and Egypt, this outcome will not always
happen due to the potential influence of factors internal and external to the replica-
tion of past language as an approach to law-making.!#3

(b) Assessment in light of the DACaH

A vital concern of the ILC and states was that the DACaH should not conflict with the
legal regimes of other conventions addressing crimes nor with the statutes of inter-
national criminal courts and tribunals, especially the Rome Statute.!®* The borrowing
of past language was deliberately chosen to assist in achieving this goal.'®> The special
rapporteur went even further, affirming that ‘rather than conflict with other treaty
regimes, a well-designed convention on crimes against humanity could help fill a gap
in existing treaty regimes and, in doing so, simultaneously reinforce those regimes’.'8¢

During the debate at the ILC, Donald McRae noted that conflict avoidance might
not be the same as harmonization, and, unlike the special rapporteur’s optimistic re-
mark above, he indicated that replicating existing language in the DACaH might in-
stead weaken the borrowed regimes. Cognizant that the main target of the proposed
convention on crimes against humanity will be domestic authorities and referring
specifically to the replication of wording from the Rome Statute, McRae expressed con-
cern that this replication ‘would lead to a patchwork of interpretations in the different
national courts’.'8” In his view, copy-pasting the Rome Statute may create more op-
portunities for national courts to provide divergent meanings for the same language,
parallel to the ICC’s own interpretation of the Statute.!®® In essence, McRae appears
to apply Carstens’ conclusions on unpredictability in interpretation in a broader, more
systemic perspective.'®® McRae's and Carstens’ observations raise an interesting em-
pirical query for future investigation: measuring the level of uniformity in the inter-
pretation and application of different conventions on crimes that contain analogous
language by the domestic courts of different states. This inquiry touches upon the core
of the scholarly claim that relying on past treaty wording may promote harmonization

181 Thid., at 231.

182 Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras: Nicaragua intervening), Judgment, 11
September 1992, IC] Reports (1992) 350, para. 374; Maritime Delimitation in the Indian Ocean (Somalia v.
Kenya), Judgment, 2 February 2017, IC] Reports (2017) 3, para. 91.

183 Carstens, supra note 2, at 233-235. See section 3.A.2.a.

184 DACaH, supra note 10, at 22-23; Third Report, supra note 57, para. 197; First Report, supra note 18,
para. 20.

185 First Report, supra note 18, paras. 20-26.

186 Tbid., para. 26.

187 ILC, Remarks by McRae, 3298th Meeting, UN Doc. A/CN.4/SR.3298, 13 May 2016, at 14.

188 See also Chaitidou, supra note 170, at 100-101.

189 See section 3.A.2.a.
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within international law, disclosing the need for further empirical investigation to sup-
port this contention.

Like McRae, Michael Wood also went beyond conflict avoidance during the debate
on the DACaH at the ILC, turning to the more fundamental question of coherence and
systematicity in law-making. Agreeing with the special rapporteur’s reliance on past
wording, Wood indicated that, ‘unless there was a pressing need to make changes,
the [ILC] should not depart from the language used in earlier, widely accepted con-
ventions, as to do so could lead to uncertainty by appearing to call into question the
accepted understanding of existing provisions’.!*® Wood appears to imply, a contrario,
that the replication of past language can promote harmonization by reinforcing the
legitimacy and validity of the copied instruments. Alschner and Skougarevskiy as-
sessed Wood's remark in the context of investment law, confirming that, in a legal field
with significant homogeneity in treaty language, instances of omission or variation
from the standard language may be legally meaningful, evincing a deliberate decision
to deviate from the mainstream understanding or being indicative of a shift or evolu-
tion in the existing system.!”! Future research could explore Wood’s contention more
in depth, especially in sub-branches of international law with less textual homogen-
eity than investment law.

2 Development of International Law

The replication of past treaty wording as a drafting technique might impact the devel-
opment of international law in two perspectives: (i) at the macro level, referring to the
international legal system as a whole, and (ii) at the micro level, referring to the par-
ticular instrument under negotiation, especially whether its legal content is suitable in
light of the instrument’s purported raison d’étre.

(a) Development of international law at the macro level

i) General assessment

Allee and Elsig have claimed that relying on previous wording implies a ‘status
quo bias’, as strategically minded drafters may feel less inclined to depart from
past practices that states and their domestic veto players have approved.'*? Over
time, the repetition of a specific language may also lead to its greater rigidity and
stability, making it more difficult for states and other stakeholders to alter this
wording or replace it altogether. As noted by David Kennedy, ‘[m]ost struggles
[in global political and economic life] have already been won and lost, their out-
comes matters of accepted fact, patterns of past struggle woven into the fabric
of stability’.!”® Recurring treaty language may be a means to stabilize these pat-
terns of past victories and defeats. Thus, repetitive wording in treaty law may be
stranded in inertia to the point that it could require tremendous political capital

190 LC, Remarks by Michael Wood, 34 54th Meeting, UN Doc. A/CN.4/SR.3454, 30 April 2019, at 13.
191 Alschner and Skougarevskiy, supra note 8, at 565.

192 Allee and Elsig, supra note 2, at 605.

193 Kennedy, supra note 90, at 7.
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and ‘courage, energy, and imagination’''** to open for reconsideration these in-
stances of settled language.'®®

From a particular value position, this finding can operate in two ways vis-d-vis the
development of international law: (i) in a positive manner by consolidating past devel-
opments in treaty law or (ii) in a negative manner by hindering new developments. As
for the former, the use of previous language can be applied as a means to perpetuate,
in distinct and successive treaties, breakthroughs for the development and strength-
ening of international law. The past wording’s persuasiveness can help to justify the
non-inclusion in the treaty under negotiation of regressive proposals that would com-
promise the more progressive existing language.

On the other hand, Allee and Elsig have pointed out that, in their attempt to find
the future in the past, states may insist on replicating the content of treaties adopted
years or decades ago whose language does not reflect the current circumstances and
needs of the international community.'*® The persuasiveness of past language and
the lack of political will to change it may result in the reproduction of incomplete
or anachronistic treaty provisions, leading to the perpetuation of questionable con-
ventional regimes. States may also rely on the non-existence of corroborating past
language to bar the introduction of innovative and more up-to-date provisions in
instruments under negotiation or to refuse to resolve pending legal issues.!”” As a
result, the new treaty can be born obsolete; be outdated even before its adoption.!?$
Instead of channelling ongoing improvements in the international legal system,
treaties formulated with archaic language can neglect or, even worse, block these
advancements.!”® The reliance on previous wording can chain states to the past
while they are building the future.

ii) Assessment in light of the DACaH

The drafting of the DACaH by the ILC was rich in examples of how the use of past
language can impact — positively and negatively — the development of international
law at the macro level. On the one hand, the ILC, at times, has deliberately departed
from the golden cage of past language to adopt what one would consider a more pro-
gressive or at least balanced approach. For instance, the Commission decided to de-
lete the ‘obsolete’>*" and ‘underinclusive’2°! definition of gender found in Article 7(3)

194 Tbid.

195 Thid.
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of the Rome Statute??> and have no definition in the DACaH.?°® This approach can
give room for states to adopt more progressive approaches on gender identity if they
so desire. Article 11(2)(a) of the DACaH recognizes the possibility of a stateless per-
son’s receiving consular assistance from any ‘state which, at that person’s request, is
willing to protect that person’s rights’. This provision goes beyond Article 36 of the
1963 Vienna Convention on Consular Relations, which does not address stateless
persons.?** The DACaH also innovated by proposing an absolute non-refoulement ob-
ligation?’®> and a more comprehensive system of reparations in the context of crimes
against humanity.>°® The ILC also captured some cutting-edge developments in inter-
national criminal law, such as corporate criminal liability and the non-application of
statutory limitations to crimes against humanity.>%”

The special rapporteur also used past language to reject China’s reactionary pro-
posal®’® to reintroduce the existence of an armed conflict as a mandatory contextual
element of crimes against humanity.>* This suggestion, if accepted, would have sig-
nificantly narrowed the scope of this offence since its occurrence during peacetime

202 Art. 7(3) of the Rome Statute, supranote 18, defines ‘gender’ as ‘the two sexes, male and female, within the
context of society’. For a critical assessment of this definition, see Oosterveld, ‘The Definition of “Gender”
in the Rome Statute of the International Criminal Court: A Step Forward or Back for International
Criminal Justice?’, 18 Harvard Human Rights Journal (2005) 55.

203 DACaH, supra note 10, at 45-46. Some states suggested that the DACaH should have no definition of gen-
der, such as Brazil, Canada, the United Kingdom and Slovenia. Comments and Observations, supra note
200, at 32, 33; UN, Remarks by Macleod (United Kingdom), 23rd Meeting, UNGA Sixth Committee, UN
Doc. A/C.6/74/SR.23, 28 October 2019, para. 106; UN, Remarks by Mahni¢ (Slovenia), 25th Meeting,
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Meeting, UNGA Sixth Committee, UN Doc. A/C.6/74/SR.27, 29 November 2019, para. 13. Some states
proposed that the ILC should include a new definition, updated in light of the ongoing developments
on gender identity, such as Argentina, Belgium, Bosnia and Herzegovina, Chile, Costa Rica, Estonia,
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would be legally impossible. The special rapporteur dismissed China’s proposal by
simply recalling ‘the very strong support in favour of closely adhering to the defin-
ition of crimes against humanity that appears in article 7 of the Rome Statute of the
International Criminal Court’.?!° Accordingly, the reliance on past language was em-
ployed to prevent the inclusion of an alteration in the DACaH that would severely limit
the definition of crimes against humanity. This episode was an example of a strategical
use of past wording by the ILC to further consolidate a development in international
law and set aside a regressive proposal.

However, for some commentators, the DACaH are still overly conservative despite
these progressive elements.?'! Amnesty International has noted that ‘some clauses [of
the DACaH] appear to reflect the lowest common denominator acceptable to all states
and not the most protective provisions the community of states should aspire to’.2!2
Claus Krel$ and Sévane Garibian also pointed out that, instead of confronting critical
legal questions, the DACaH provide the convenient (perhaps too convenient) solution
of simply avoiding them entirely.?!*> As already indicated,?'* the ILC’s reliance on past
language played a role in barring the inclusion of provisions dealing with important
unresolved legal issues, such as amnesties,?'> military jurisdiction?'® and immunity
from foreign criminal jurisdiction.?!”

Another noteworthy absence is the right to the truth. Argentina, Liechtenstein and
Uruguay asked the ILC to include this right in the DACaH,?!'® even suggesting the rep-
lication of language from Article 24(2) of the ICPPED.?'° The special rapporteur re-
jected this proposal by arguing that ‘such a right is not typical [in] treaties addressing
crimes’ and that the precise scope of the right to the truth remains unclear, especially
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in the specific context of crimes against humanity.??° The fact that the right to the
truth reflects adopted language from the ICPPED and that ‘there is a clear trend to-
wards recognising a right to the truth in cases of gross human rights violations’2?!
was to no avail. Given that Article 12(3) of the DACaH (right to reparation of victims)
was based solely on wording from Article 24(4) and (5) of the ICPPED,??? one might
assume that the still controversial nature of the right to the truth was the main factor
that led to its non-inclusion in the DACaH.

The criticism based on the perceived conservative and conformist nature of the
DACaH’s content should not come as a surprise. In addition to the ILC's reliance on
past treaty language as such, the special rapporteur acknowledged that a central goal
in the topic of crimes against humanity was states’ acceptability and minimalism in
content by ‘respecting certain limits on what states would likely accept in a new con-
vention’??? and producing a small number of ‘straight-forward, unadorned provisions
that succinctly target discrete’ issues.??* However, the more crucial pending question
is whether, despite this minimalist and conformist stance, the ILC delivered a treaty
proposal that is adequate to attain the prevention and punishment of crimes against
humanity effectively.?2>

(b) Development of international law at the micro level

i) General assessment

In order to benefit from the advantages associated with the use of existing treaty lan-
guage as alaw-making technique, the drafters of a new treaty may be motivated to use
past language at any cost. They may transform the drafting process into a Procrustean
bed by disregarding or even distorting the subject matter of the treaty under nego-
tiation as a means to allow the replication of previously adopted language in the
draft.??® The result might be an ineffective treaty, which is incapable of achieving its
purported raison d'étre. The finalized text might be rich in watered-down or untailored
provisions whose legal content and scope are incapable of addressing the specificities
of the treaty’s own subject matter.??” The treaty might be proven insufficient or inad-
equate as soon as the disputes arising from it reach a certain level of complexity. In
this sense, the price of uniformity and coherence in the systemic perspective could be
specificity in the cas d’espéce.
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To avoid these harmful consequences, replicating past language should not be auto-
matic.??® Due consideration must be given to the different subject matter and the spe-
cific context of the treaties and provisions from which the language is borrowed.??’
It is imperative to ascertain, with the greatest thoughtfulness, whether a previously
adopted treaty language can be replicated in the treaty under negotiation.>3° The ne-
cessary linguistic or material revisions should be introduced, or the language should
even be rejected altogether if inappropriate to the new treaty.>3! Care must be taken to
avoid drafting treaties that do not reflect the very object that states are trying to regu-
late or the goals that they are attempting to achieve.?3?

Admittedly, the concerns expressed here on the need to tailor the borrowed lan-
guage come from the optimum assumption that negotiators share the value position
that they should produce the most efficient and suitable instrument possible. There
is also the assumption that negotiators have at their disposal all necessary means to
achieve such a tailored instrument, including political will from states and the means
to assess the appropriateness of the existing language in light of the specific instru-
ment under negotiation. However, one must acknowledge that other factors could be
at play in certain treaty negotiations, resulting in a different value position among
the drafters®?? or the insufficiency of means, technical or otherwise, to evaluate the
suitability of the available language and tailor it to the draft at hand. As discussed
below,?** the negotiators might lack expertise and the time to engage in such an exer-
cise or be influenced by political factors leading them to incorporate certain untailored
available language.

ii) Assessment in light of the DACaH

Some ILC members?*> and states?*® have highlighted the need for caution to avoid
blind mechanization in using past language while drafting the DACaH. Portugal noted
that the ILC ‘should resist the temptation of simply transposing already existing re-
gimes that were not designed for the specific context and legal nature of crimes against
humanity’.?3”
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One point that sparked great division in the ILC was which language to replicate
in the extradition and mutual legal assistance provisions of the DACaH.?*® The spe-
cial rapporteur proposed mirroring the lengthy provisions on the subject from the
UNCAC.?** Some ILC members expressed concern about this suggestion due to the
inherent differences between corruption and crimes against humanity.?*° Georg Nolte
argued that, instead of following the long-form model of the UNCAC, the DACaH could
have followed the short-form model more common in treaties whose subject matter is
closer to crimes against humanity,?*! such as Article VII of the Convention on the
Prevention and Punishment of the Crime of Genocide or Article 8 of the CAT. In the
opposite vein, other ILC members supported the special rapporteur’s approach, ar-
guing that, since provisions on extradition and mutual legal assistance are procedural
in nature, they could be applied to any crime.?** In the end, the special rapporteur’s
suggestion prevailed.’*3

The ILC also introduced changes in the language used in the DACaH or dismissed
proposals altogether to tailor the existing legal solutions to the Draft’s specific ob-
ject and purpose. For instance, language derived from the Rome Statute was modi-
fied insofar as the DACaH and this Statute differ in objectives: while the Rome Statute
was adopted to establish a new and permanent international criminal jurisdiction,
the Draft aims to introduce rules targeted at the domestic authorities mandated to
implement judicial cooperation with other states and to investigate and prosecute
crimes against humanity.>** Language from treaties dealing with different crimes was
rejected or modified to better fit the DACaH's focus on crimes against humanity.>*>
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in Art. 2(1)(h) of the DACaH; (ii) while the original text of the DACaH’s provision on the responsibility of
commanders (Art. 6(3)) was based verbatim on Art. 28(a) of the Rome Statute, it was later replaced by a
more streamlined provision; and (iii) unlike Art. 67 of the Rome Statute, Art. 11 of the DACaH does not
contain a detailed list of rights to which a suspect or defendant is entitled. Fourth Report, supra note 15,
paras. 92, 142, 212.

245 For example, in its reaction to Art. 6(8) of the DACaH (liability of legal persons), France proposed that this
provision should mirror the lengthy and detailed language from Art. 5 of the International Convention
for the Suppression of the Financing of Terrorism 1999, 2178 UNTS 197. The special rapporteur re-
jected France's suggestion by recalling that, since ‘article 5 was crafted in the context of an act (financ-
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that context may have been especially warranted'. Thus, Art. 6(8) of the DACaH contains a much more
streamlined language in comparison to said Art. 5. Fourth Report, supra note 15, para. 156.
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Furthermore, the ILC did not include some proposals by states under the argument
that the Draft’s objective ‘is not to repeat detailed provisions of human rights law nor
to seek to prescribe detailed rules of national criminal law beyond what is necessary
to ensure that crimes against humanity are incorporated into national law and that
jurisdiction is established and exercised over them’.?#

These adaptations and rejections disclose the ILC’s resolve to ensure that the replica-
tion of past language in producing the DACaH was properly executed and that the out-
come was an adequate set of draft articles. In any case, as further discussed below,?*”
it appears impossible to separate these adaptations and rejections and their different
justifications from the ILC’s own institutional values and viewpoints in tackling the
topic of crimes against humanity, particularly the Commission’s goal of adopting a
conformist and minimalist set of draft articles.

3 The Use of Past Treaty Language as an Instrument of Power
(a) General assessment

Some scholars have argued that treaty negotiators often use previous language as ‘a
means of exerting power over legal design to improve a party’s bargaining position,
to spread its preferred rules, or to promote its normative ideals’.?*$ Peacock, Milewicz
and Snidal have indicated that the inherent persuasiveness derived from the fact
that states have previously adopted the existing language could make the replicated
wording seem non-negotiable to ‘the effect of influencing [negotiators] to accept an-
other state’s preferred legal solutions or to risk derailing negotiations altogether’.>4*
These power-related factors led to the intuitive assumption that ‘[h]igh-income states
have the greatest ability to achieve their desired legal outcome in negotiations as their
substantial legal expertise combined with their economic capacity enables them to
influence reluctant partners into accepting their preferred language’.?>° Taking the
perspective of resource-constrained states, Allee and Elsig have indicated that these
countries might replicate language produced by high-income states due to their lack
of capacity to carry out lengthy negotiations or lack of expertise necessary to create
new legal solutions.?>! Allee and Flsig also relied on the assumption that developing
states frequently base their institutional and normative design choices on prominent
models and ‘socially constructed beliefs about what is appropriate’ in order to corrob-
orate the developing states’ perceived deference to treaty language originated from the
Global North.252

246 Fourth Report, supra note 15, paras. 68, 157. This reasoning justified the non-inclusion of provisions re-
flecting, for example, the in dubio pro reo and the ne bis in idem principles, suggested by the Nordic countries
and Chile, respectively. Ibid., paras. 68, 206.

247 See section 3.B.3.b.

248 Peacock, Milewicz and Snidal, supra note 3, at 925; see also Allee and Elsig, supra note 2, at 605-606.

249 Peacock, Milewicz and Snidal, supra note 3, at 925.

250 Ibid., at 926.

251 Allee and Elsig, supra note 2, at 606.

252 Thid.
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These findings indicate that the choices of which language should be replicated,
which linguistic adaptations should be added and when to innovate and create en-
tirely new legal solutions may rest on positions of force and coercive struggle.> After
all, the inclusion or exclusion of a particular language in a treaty is not always a legal
or scientific decision but, rather, a choice based on value and interest judgements by
the states and their negotiators.?>* Ultimately, decisions on the replication of existing
language may constitute manifestations of power, be it power bestowed in the drafting
authority or in the background structures and biases that render some outcomes
more likely to prevail than others.>>>

However, recent empirical studies may shed new light on the understanding of how
power impacts the use of previous language in international law-making. Peacock,
Milewicz and Snidal’s research on preferential trade agreements has led to the remark-
able conclusion that ‘powerful states’ decision to use boilerplate text in their provisions
[on non-trade issues] is not consistently related to their own performance in that issue
area’.?*® They have found that the primary reason for the use of past language in the
international context has instead been its efficiency gains and incorporation of accu-
mulated knowledge.?>” In turn, Allee and Elsig’s study confirmed the role of ‘power as
an important mechanism of treaty-language diffusion’ and the rush by high-income
states to use repetitive treaty language as a means to control the design of global trade
governance, particularly on emerging issues.?>® Nevertheless, their research also
disclosed that, even though capacity constraints and lack of experience play a role,
‘developing countries are facing competitive pressures that lead them to draw upon
templates from peer countries’ rather than templates from prominent states and insti-
tutions of the Global North.?>®

Although these puzzling findings can have a disruptive effect on existing scholar-
ship, the authors of these two empirical studies acknowledged the limited reach of
their investigation. They called for additional research to properly put their conclu-
sions in context and add finesse to their scope.?*®

(b) Assessment in light of the DACaH

Elements of subjectivity and bias also played a role in the ILC’s drafting of the DACaH.
Martti Koskenniemi'’s indeterminacy thesis is helpful to understand this phenomenon.

253 Kennedy, supra note 90, at 7.

254 Schachter, ‘International Law in Theory and Practice’, 178(5) Recueil des Cours (1982) 13, at 96.
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St. J. MacDonald and D.M. Johnston (eds), The Structure and Process of International Law (1983) 745, at
751-754.

256 Peacock, Milewicz and Snidal, supra note 3, at 935.
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258 Allee and Elsig, supra note 2, at 611.
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260 hid.; Peacock, Milewicz and Snidal, supra note 3, at 935.
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Koskenniemi argued that, despite international law’s fundamental indeterminacy,?®!
one can still identify specific trends in the international legal system, leading to an
overall consistency and even predictability in institutions’ decisions.?®? He explained
this finding in terms of ‘structural bias’,?? referring to ‘the way in which patterns of
fixed preference are formed and operate inside international institutions’.>** The ex-
istence of such biases reveals that the decisions of international institutions are not
random but quite the opposite: they are determined by the institutions’ preferences
in terms of normative outcomes or distributive choices.?®> In this perspective, inter-
national institutions are repurposed as ‘projects that cater for special audiences with
special interests and special ethos’.2%¢

Structural biases operate at all levels to move international law in the direction
that the institution in question sees as appropriate, transforming the international
legal system into an arena for these competing preferences.?®” More often than not,
institutions do not state their preferences explicitly, hiding them behind a claim that
their decisions are objectively truthful or inevitable.?°® Institutions may employ their
own vocabulary or ‘politics of re-definition’?*® to make their preferences appear ne-
cessary or neutral when, in fact, they are questionable, arbitrary and partial.>™® As
Koskenniemi remarked, ‘[i]Jt may not be sufficient simply to occupy the place of deci-
sion. One may also want to ensure that the decisions seem to emanate from some ex-
ternal logic or method that is neutral among the participants, that what is at work is
not really “one’s” method but the universal (or “scientific”) method — or, even better,
that at work is not a “method” at all but reality itself’.>”!

The ILC's structural bias may be a valuable element to appreciate its use of past
treaty language in the topic of crimes against humanity and the resulting DACaH. The
special rapporteur was upfront by stating that the objective of this topic was to craft
an effective, but conformist and minimalist, set of draft articles that would appease

261 Koskenniemi, supranote 255, at 21-22. In light of its indeterminacy, Koskenniemi concluded ‘that inter-

national law is singularly useless as a means for justifying or criticizing international behaviour’. Ibid., at
67.
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7 Koskenniemi, supra note 255, at 610.
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together with the attendant structural bias. Here, only imagination sets the limit’. Ibid., at 11.
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most states and rapidly be transformed into a widely adhered to treaty.?”> The cost of
such an objective was the refusal to incorporate some proposals deemed as too pro-
gressive or controversial, even when they were backed by existing language (such as
the right to the truth) or could be perceived by some as essential to deliver a genuinely
state-of-the-art convention on crimes against humanity.>”> Whether to a greater or
lesser degree, the ILC's reliance on past language consistently played a role in barring
the inclusion of these ‘unwelcome’ issues.

The ILC’s use of past treaty wording as the primary drafting technique set the
ground for the resulting conformist DACaH. Much more than a cause for the con-
formist content of the Draft, reliance on past language was the vehicle employed by
the ILC to transform its institutional stance towards placating states and staying away
from divisive questions into legal and technical reasoning. In other words, this drafting
approach became the technical vocabulary used by the ILC to implement its interest
and agenda to deliver a conformist and minimalist DACaH.>"* To use Koskenniemi’s
terms, the reliance on past language was the ‘external logic or method’?”> employed
by the ILC to justify its choices of what it deemed acceptable.

Therefore, the ILC's decision to use past treaty language as its main drafting ap-
proach was not an arbitrary or random choice. This decision was also not based on
legal or scientific rationale alone. The Commission’s decision was tailored to a ‘spe-
cial audience’?’® on which the ILC could not turn its back: the states at the UNGA
Sixth Committee. This fact derives from the Commission’s unique institutional pos-
ition and the Sixth Committee’s central role in implementing the ILC’s outcomes and
recommendations.?”” The drafting of the DACaH confirmed that the dependence of
the Commission on the Sixth Committee is not an external factor in the production of
its outcomes but, rather, an internal factor that may tilt the scale in the ILC’s deter-
mination of the legal content of its outcomes.?”® One also wonders to what degree the
ILC was forced into a corner on the topic of crimes against humanity as the immediate
adoption of a treaty was perceived from the start as the only desirable outcome on this
topic.2”

In this regard, it is worrisome that, in response to McRae's criticism that ‘there
was no objective basis for deciding what should be included [in the DACaH] and what
should not’,>8 the special rapporteur argued that the filtering mechanism to assess

72 Murphy, supra note 27.
273 See section 3.B.2.a.ii.
274 See Kennedy, ‘Challenging Expert Rule: The Politics of Global Governance’, 27 Sydney Law Review (2005)
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¢ Ibid., at 9.
7 See sections 2.A and 2.C.
8 Ramcharan, supra note 100, at 132—133; Morton, supra note 100, at 112.
Murphy’s Proposal of Topic, supra note 17, at 93. Georg Nolte summarized the ILC’s level of pressure in
drafting the DACaH as follows: ‘[I]f a convention on crimes against humanity was not widely ratified,
or if the ratification process languished for a long time, it might affect the working and perception of
international criminal justice more generally. The Commission had no option but to make the project a
success.” ILC, Remarks by Nolte, 3353rd Meeting, UN Doc. A/CN.4/SR.3353, 8 May 2017, at 15.
280 TLC, Remarks by McRae, 3298th Meeting, UN Doc. A/CN.4/SR.3298, 13 May 2016, at 13.
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the eligibility of treaty language to be included in the DACaH?®! constituted ‘an ob-
jective basis for action in the context of the current project’.?8? This characterization
of the ILC’s reliance on past wording could be problematic in empirical and analytical
terms. From an empirical perspective, as already indicated,?*? the filtering mechanism
was not conceived or used by the ILC as an absolute and rigid test but, rather, as a
general guide or framework that the Commission applied with flexibility. Some pro-
visions that found their way into the DACaH would likely have failed to pass the fil-
tering mechanism if the latter were applied more strictly. This finding indicates that, to
some degree, the key question was not the issue of departing from or changing widely
used legal solutions and provisions per se but which solutions and provisions the ILC
was willing to change or incorporate into the DACaH. This is not to say that the ILC
should have necessarily applied the filtering mechanism in a stricter manner. The cen-
tral point here is to indicate that labelling such a mechanism and the requirements
therein as an ‘objective basis for action’ can be misleading.

From an analytical perspective, presenting the reliance on past language as ‘an ob-
jective basis’ could lead to the inaccurate view that the application of this drafting
technique was the result of neutral reason.’$* The reliance on past language was a
choice by the ILC derived from its own institutional biases. This drafting approach
should be seen as a means for the Commission to achieve its politically loaded goal of
adopting a conformist set of draft articles that states at the UNGA Sixth Committee
would most likely not refuse to engage with. Following a value decision informed by
realpolitik experience,?®> the ILC deliberately chose to rely on past language to ensure
the success of the DACaH in an adverse political climate as well as the Commission’s
own institutional relevance as a promoter of the codification and progressive develop-
ment of international law.?8¢

4 Final Remarks

Instead of navigating the uncharted waters of creating new legal solutions and vo-
cabulary, drafters of international legal instruments often rely on familiar language,
sometimes provisions that states and courts have been interpreting and applying for
years or even decades.?®” Several factors may prompt such an outcome, including
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perceived practical and legal advantages and realpolitik forces associated with using
past treaty language as a law-making technique. These factors also apply to the ILC,
especially for drafting the DACaH. However, as a technical body subsidiary to the
UNGA, these considerations may operate differently in the Commission when com-
pared to the traditional diplomatic setting of international law-making.

For the topic of crimes against humanity, in which the immediate adoption of a
treaty was perceived from the start as the only desirable outcome, the ILC chose to rely
on existing treaty language to craft the DACaH not on a purely objective or neutral
basis but, rather, cognizant of its peculiar institutional position, the surrounding pol-
itical environment and the potential difficulties that this Draft might face on its way
to becoming a treaty.?®® The value judgement employed by the ILC in this regard was
caution as disclosed by the framing of its use of past language in a narrow manner,
aimed at producing an effective but minimalist and conformist set of draft articles that
would be most likely acceptable to states. Ultimately, this choice opened two flanks for
contradictory criticism against the DACaH. On the one hand, some stakeholders per-
ceived the Draft as too progressive since it lacked a foothold in customary law or state
practice more broadly.?®® On the other hand, some accused the ILC of going too far in
its minimalism and deference to the states, resulting in an overly conservative Draft
that fails to capture relevant and necessary developments in international law.2°° This
varied reaction might affect the DACaH's normative authority and prospects of rapidly
becoming a treaty.?’!

In general, given that the adoption and entry into force of a treaty drafted by means
of an improper reliance on past wording could be self-defeating, states should con-
sider whether having an outdated, vague and ineffective treaty is better than having
no treaty at all.?°> This is a challenging assessment to make. Murphy himself wrote,
in reference to the DACaH, that ‘the ultimate goal is not to just have a convention,
nor even to have widespread adherence to it, but to have a convention that meaning-
fully and effectively increases the prevention and punishment of atrocities’.?> As the
final masters of their convention on crimes against humanity, states have the ultimate
power to assess the appropriateness of the ILC’s dependence on past language, espe-
cially whether this drafting technique has given rise to a legal regime in the DACaH
that is capable, to paraphrase Murphy, of meaningfully and effectively enhancing the
prevention and punishment of crimes against humanity. States should decide the fate
of the DACaH fully cognizant that the use of past wording is profoundly consequen-
tial, having a significant impact on the protection of human beings and communities
plagued by atrocities and on the development and effectiveness of the international
legal system as a whole.
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